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ABSTRACT
Biofuels fall under the regulatory framework created by the Renewable Energy 
Directive introduced as part of the EU’s Climate and Energy Package, and are 
vital both to the EU’s battle against climate change and in boosting its energy 
security. The Directive sets a mandatory target for biofuel use to constitute 10% 
of energy use within the EU by 2020. The sustainability of such fuels is a subject 
of fierce debate. At worst, biofuels could not only cause increased GHG emissions 
but also bring about other serious negative environmental and social impacts. 
This work argues that the EU’s regulatory framework for biofuels has the poten-
tial to address both its climate and energy security objectives, but only if it is care-
fully tailored and effectively implemented. It adopts a new governance perspec-
tive on its subject, which is an approach that allows all relevant actors, processes 
and instruments fundamental to the governance of sustainable biofuels to be 
evaluated together. Although the EU biofuels regime is a good example of a mode 
of new governance suitable for governing complex regulatory challenges such as 
sustainable biofuels, its regulatory architecture and the particular mechanisms 
of new governance it deploys endangers the achievement of the underlying cli-
mate and environmental objectives (i.e. effectiveness) and the legitimacy of the 
EU biofuels regime. It is important to put in place binding targets in respect of the 
introduction of biofuels as part of our future energy systems. However, it is also 
crucial to have in place a credible regulatory framework capable of guarantee-
ing that the system established to govern these targets and rules on sustainable 
biofuels performs effectively and legitimately. The EU is setting new targets to 
extend beyond 2020 as well as revising the Renewable Energy Directive. Debating 
the relevant issues along the lines of this work is thus of crucial importance in 
order to evaluate the strengths and weaknesses of the current regulatory frame-
work and avoid replicating its flaws in the future.
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Väitöskirja 
ABSTRAKTI
Biopolttoaineista säädellään uusiutuvan energian direktiivissä, joka on osa EU:n 
ilmasto- ja energiapakettia. Direktiivillä pyritään EU:n ilmastonmuutostavoittei-
siin ja vahvistamaan EU:n energiaomavaraisuutta asettamalla EU:n jäsenvalti-
oille oikeudellisesti velvoittava 10%:n tavoite uusiutuvista lähteistä peräisin ole-
van energian osuudelle liikenteen energian loppukulutuksesta saavutettavaksi 
vuoteen 2020 mennessä. Biopolttoaineisiin liitettyjen ympäristöllisten sekä sosi-
aalisten kestävyyshaasteiden vuoksi direktiivin pyrkimyksenä on, etteivät bio-
polttoaineiden kasvava maailmanlaajuinen kysyntä sekä niiden käytölle asetetut 
kannustimet johtaisi luonnonvarojen kestämättömään käyttöön. Direktiivissä 
säädetään biopolttoaineita koskevista kestävyyskriteereistä, sekä menettelyis-
tä kestävyyskriteerien täyttymisen osoittamiseksi. Väitöskirjassa esitetään, että 
biopolttoaineiden kestävyyskriteerejä ja niiden noudattamisen todentamista 
koskeva sääntely muodostaa varsin pirstaleisen ja monimutkaisen kokonaisuu-
den. Erityisen ongelmallisina nousevat esille tietyt sääntelyn monimutkaisuu-
teen, joustavuuteen, yhdenmukaisuuteen sekä läpinäkyvyyteen ja luotettavuu-
teen liittyvät ongelmat koskien menettelyitä kestävyyskriteerien noudattamisen 
osoittamiseksi. Väitöskirjassa esitetään, että nämä ongelmat heikentävät EU:n 
biopolttoaineregiimin legitimitettiä ja tehokkuutta. Väitöskirjan teoreettisena vii-
tekehyksenä käytetään niin kutsuttua new governance-lähestymistapaa. Tämä 
erityisesti eurooppaoikeuden tutkimuksessa käytetty tutkimussuuntaus sallii 
perinteisemmistä oikeustieteellisistä tutkimusmenetelmistä poiketen sen, että 
laajempaa joukkoa toimijoita (EU-instituutioista jäsenvaltioihin ja yksityisiin toi-
mijoihin) tarkastellaan yhtenä kokonaisuutena, kiinnittäen huomiota myös ns. 
soft law -instrumentteihin. Näin ollen tämä lähestymistapa mahdollistaa myös 
sen, että biopolttoaineregiimin ongelmakohtia voidaan arvioida kokonaisuutena.
Avainsanat: uusiutuvan energian direktiivi, biopolttoaineet, new governance
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1 Introduction 
1.1 WHY A THESIS ON EU BIOFUELS GOVERNANCE?
This thesis discusses the regulatory framework established by Directive 2009/28/
EC (hereinafter ‘the Renewable Energy Directive’)1 to govern sustainable biofuels 
in the European Union (EU). It sheds light on the key regulatory challenges faced 
by contemporary EU biofuels law and policy, and makes recommendations for 
the further development of the regime. The research on which the thesis is based 
has been carried out within the framework of EU environmental law and govern-
ance, and has a particular climate and energy perspective on this area. The theo-
retical perspective that I have chosen to apply to this framework is the European 
new governance approach.
In my thesis I apply a new governance approach in the context of the schol-
arly discourse on European environmental governance. The central argument is 
that although the EU biofuels regime offers a good example of a mode of new 
governance, its regulatory architecture and the particular mechanisms of new 
governance it employs also characterise distinct challenges associated with the 
European new governance debate. Furthermore, I explain how these challenges 
risk undermining the achievement of the underlying climate and environmental 
objectives (i.e. their effectiveness) and the legitimacy of the EU biofuels regime. 
Having in place binding targets towards the introduction of biofuels as part of 
our future energy systems is important, and it is also necessary to have substan-
tive rules setting the parameters for ensuring that this mandatory introduction 
of biofuels is done sustainably. However and very centrally, it is equally crucial 
to have in place a credible regulatory framework that is capable of guarantee-
ing  that the system established to govern the targets and rules on sustainable 
biofuels performs effectively and legitimately. On the basis of this analysis of 
EU biofuels’ new governance approach and related challenges, the thesis offers 
conclusions applicable in the context of the EU biofuels regime. The rather exclu-
sive analysis of the EU biofuels regime also means that the thesis contributes to 
the understanding the evolution of both European environmental governance 
and European new governance discourses, as the themes discussed in the the-
sis share common interfaces with these wider discourses. Therefore, my focus is 
twofold: the thesis offers a critical examination of the substantive norms and the 
implementation framework for the EU biofuels regime, and subjects this evalu-
ation to further scrutiny in the context of European new governance discourse.2
1  Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promo-
tion of the use of energy from renewable sources and amending and subsequently repealing Directives 
2001/77/EC and 2003/30/EC (OJ L 140, 5.6.2009, p.  16).
2  See also Romppanen 2013, at 340.
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I will begin by characterising climate change as a cross-cutting and persistent 
crisis that permeates nearly every sector of our society.3 The Intergovernmental 
Panel on Climate Change (IPCC) Fifth Assessment Report has recently reaffirmed 
the gravity of the climate change challenge by stating that ‘[h]uman influence on 
the climate system is clear, and recent anthropogenic emissions of greenhouse 
gases are the highest in history. Recent climate changes have had widespread im-
pacts on human and natural systems’4 and furthermore, ‘warming of the climate 
system is unequivocal’.5 The impacts of climate change pose a risk for human 
beings and to the natural environment as the majority of these impacts are re-
ported by the IPCC as being negative.6 Average global temperatures have already 
increased by approximately 0.8°C from pre-industrial times.7 If the temperatures 
increase to between 1°C and 2°C, some risks associated with climate change are 
to be regarded as considerable.8 Such risks can be mitigated, but tackling them 
necessitates an unparalleled international effort as climate change represents ‘a 
collective action problem’ on a global scale.9 
The EU has played a significant role within the climate change debate since 
the late 1980s and early 1990s, when climate change first took its place within 
international and European policymaking.10 Climate change was placed on the 
global policy agenda in the context of the United Nations Framework Convention 
on Climate Change (UNFCCC).11 Overall, EU climate policy and the global multi-
lateral regime on climate change have developed ‘in parallel and in close interac-
tion’, as Oberthür and Pallemaerts note.12 
Biofuels are needed in the battle against climate change. In EU, biofuels are 
part of the regulatory framework created by the Renewable Energy Directive that 
was introduced as a part of the EU Climate and Energy Package. The package 
3  Mehling 2013, at 11.
4  IPCC AR5 Synthesis Report SPM, at 1. The Fifth Assessment Report is a comprehensive evaluation 
of scientific knowledge on climate change providing a scientific basis for governments at all levels to 
develop climate-related policies. The Fifth Assessment Report comprises the work of three Working 
Groups (I, II and III) and their Summaries for Policymakers as well as the Synthesis Report.
5  IPCC AR5 WGI SPM, at 4.
6  For example, the projected climate change will impact human health mainly by exacerbating health 
problems that already exist (very high confidence). Furthermore, the magnitude and severity of nega-
tive impacts are projected to increasingly outweigh positive impacts (high confidence). IPCC AR5 WGII 
SPM, at 3 and 19–20. 
7  IPCC AR5 WGI SPM, at 5. 
8  IPCC AR5 WGII SPM, at 14.
9  IPCC AR5 WGIII SPM, at 12–13. See also Hulme 2009, at 285.
10  Oberthür – Pallemaerts 2010, at 28–29 and 52.
11  United Nations Framework Convention on Climate Change (adopted 9.5.1992, entered into force 
21.3.1994) 1771 UNTS 107. The United Nations Framework Convention on Climate Change (adopted 
11 December 1997, entered into force 16 February 2005) 2303 UNTS 148 (the Kyoto Protocol).
12  Oberthür – Pallemaerts 2010, at 46–47.
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has been in force since 200913 and comprises four pieces of complementary leg-
islation14 purposed to ensure that the EU meets the three specified climate and 
energy targets – the 20/20/20 targets – by 2020.15 These targets aim to reduce the 
EU’s greenhouse gas (GHG) emissions from 1990 levels by 20%; raise the share 
of renewable energy in the EU’s primary energy consumption by 20%; raise the 
share of renewable energy used in transport within the EU by 10%; and improve 
the EU’s energy efficiency by 20% by the target year of 2020. 
The EU Climate and Energy package sets concrete targets for the EU and its 
Member States to take on the challenge of climate change. In this regard, the EU 
has even been perceived as standing at the forefront of the battle against climate 
change.16 Article 191(1) of the Treaty on the Functioning of the European Union 
(TFEU)17 provides that the promotion of measures at international level dealing 
with regional or worldwide environmental problems, in particular climate change, 
is one of the four fundamental objectives of EU environmental policy.18 This ex-
ternal objective is met by means of the internal integration principle laid down 
in Article 11 TFEU, which provides that environmental protection requirements 
are to be integrated into other EU policies and activities with a view to promoting 
sustainable development. Moreover, Article 191(2) TFEU provides that EU environ-
mental policy shall aim at a ‘high level of protection’ that takes into account the 
‘diversity of situations in the various regions’ of the EU. Taken together, these objec-
tives imply that the EU tackles climate change as a unique international environ-
mental challenge that requires a sharp international approach as well as a strong 
and harmonised internal climate strategy on the part of the EU.19 In other words, 
external efforts to tackle climate change are tightly interwoven into EU’s internal 
activities, as well as into its aspirations as regards its policy on biofuels.
Overall, as part of the efforts to mitigate the impacts of climate change, the rel-
evance of renewable energy has increased over the last 15 years or so. The Fifth 
13  The political commitment to the EU Climate and Energy package was made in 2007: see the Council 
of the European Union, 8/9 March 2007 Presidency Conclusions, 2 May 2007.  The political agreement 
was reached in December 2008: see Council of the European Union, 11/12 December 2008, Presidency 
Conclusions, 13 February 2009. The EU Climate and Energy Package was formally adopted in April 
2009. The European Council formally adopted the package on April 2009 and it was signed into law 
two weeks from later. See also Oberthür – Pallemaerts 2010, at 47.
14  Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending 
Directive 2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading 
scheme of the Community (OJ L 140, 5.6.2009, p. 63); Decision No 406/2009/EC of the European 
Parliament and of the Council of 23 April 2009 on the effort of Member States to reduce their green-
house gas emissions to meet the Community’s greenhouse gas emission reduction commitments up to 
2020 (OJ L 140, 5.6.2009, p. 136); Directive 2009/31/EC of the European Parliament and of the Council of 
23 April 2009 on the geological storage of carbon dioxide and amending Council Directive 85/337/EEC, 
European Parliament and Council Directives 2000/60/EC, 2001/80/EC, 2004/35/EC, 2006/12/EC, 2008/1/
EC; Regulation (EC) No 1013/2006 (OJ L 140, 5.6.2009, p. 114); and the Renewable Energy Directive. 
15  For a more detailed analysis, see for example Kulovesi – Morgera – Muñoz 2011, passim.
16  Oberthür – Pallemaerts 2010, at 55.
17  Treaty on the Functioning of the European Union (OJ C 326, 26.10.2012, p. 47).
18  Article 191 (1) TFEU.
19  Oberthür – Pallemaerts argue that the EU suffered for a long time from a ‘credibility gap’ as to its 
external and internal climate approach (i.e. internal climate action did not match external ambition), 
Oberthür – Pallemaerts 2010, at 28, 31 and 36.
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Assessment Report concludes that the growing number and variety of renewable 
energy policies have driven the increase in the growth of renewable energy tech-
nologies in recent years.20 The IPCC’s view is that substantial global cuts in anthro-
pogenic GHG emissions by the middle of the 21st century by, for instance, large-
scale changes in energy systems, are one of the keys to the prospects of keeping 
temperature change below 2°C relative to pre-industrial levels.21 Such large-scale 
transformation of our energy systems also requires the ‘tripling to nearly a quad-
rupling of the share of zero- and low-carbon energy supply from renewables’.22 
Therefore, renewables are no longer regarded merely as an alternative to conven-
tional energy sources. Instead, the introduction of any effective response to climate 
change necessitates tapping into the full potential of renewables.23 
The EU’s biofuels policy is a contentious theme under the EU’s approach to re-
newable energy, as well as under the climate and energy umbrella. The EU has had 
an explicit renewable energy policy including biofuels since 1997.24 Liquid or gase-
ous biofuels, which are forms of renewable energy made from biomass (Article 2 of 
the Renewable Energy Directive), offer alternative fuels for transport purposes. The 
EU’s biofuels policy strives not only towards the achievement of an environmental 
objective through GHG emission reductions but also aims to boost the security of 
the energy supply.25 In addition, biofuels are regarded as capable of contributing 
to other environmental goals, spurring technological innovation and generating 
sustainable economic development in the poorest areas of the world.26 The 10% 
renewables target for transport mostly concerns biofuels. This mandatory target 
has created an escalating rush for biofuels in Europe, leading to significant growth 
in the European biofuels industry. In 2002, the EU consumed 1110 kilotonnes (kt) of 
oil-equivalent biofuels. Ten years later, in 2012, the figure was 14 608 kt. In 2013, the 
total biofuels incorporation rate in EU transport stood at 4.7%.27 
On the flipside, the sustainability of biofuels is heavily contested, particularly 
in relation to land-use change associated with the cultivation of biomass for bio-
fuels.28 At worst, biofuels could leave us with increased GHG emissions instead 
of contributing to their reduction. In addition, badly implemented biofuel poli-
cies can cause degradation of land, forests and water sources and lead to reduced 
biodiversity. Biofuels are also highly controversial as to their social sustainability 
20  IPCC AR5 WGIII SPM, at 21. See also Ackrill – Kay 2014, at 3 and 15–17.
21  Setting the average global surface temperature increase to 2°C over the pre-industrial average has 
been regarded as the critical threshold for avoiding the most dangerous effects of anthropogenic cli-
mate change. In EU, the 2°C target was originally formulated as the cornerstone of EU’s climate policy. 
In addition, the 2°C target has been adopted under the UNFCCC regime as well. However, there is no 
unanimous agreement on the 2°C target and for example; more ambitious targets are also promoted. 
See, in greater detail, Kulovesi 2014, at 61–69. 
22  IPCC AR5 WGIII SPM, at 12–13.
23  IPCC SRREN SPM, at 18–19. See also COM(2006) 34 final, at 3. 
24  COM(97) 599 final. See also Howes 2010, at 117.
25  See e.g. recital 2 of the Renewable Energy Directive. See also COM(2008) 19 final, at 2; COM(2008) 
30 final, at 7–8.
26  See e.g. COM(2008) 30 final, at 4.
27  Biofuels Barometer 2014, at 5 and 13. 
28  See e.g. IPCC AR4 WGIII Transport and its infrastructure, at 341–344.
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because they place upward pressure on food prices that follows from competition 
over agricultural land. 
Therefore, the EU is interested in biofuels for two reasons: firstly, because they 
have the potential to reduce transport-based GHG emissions and help us to tackle 
dangerous climate change as discussed above; and secondly, because they are 
perhaps the only viable alternative to fossil fuels, and thus are also an attractive 
option for boosting European energy security within the transport sector.29 The 
governance challenge that interests me lies in the fact that these two objectives were 
meant to be complementary but have instead proven to be contradictory. Biofuels 
are an alternative source of energy, but not necessarily a sustainable one as their 
large-scale production and use gives rise to a range of serious environmental 
and social concerns. In my thesis, I take the view that the EU regulatory frame-
work for sustainable biofuels has the potential to contribute to addressing both of 
these interlinked objectives, but only if the regulatory framework for sustainable 
biofuels is carefully tailored and, furthermore, effectively implemented. While 
ambitious incentives (and substantive rules to back these up) are required, ef-
fective delivery mechanisms – effective governance – is equally crucial in order 
to achieve a legitimate policy outcome. Thus the themes discussed throughout 
this thesis also address the challenge of defining the obstacles that impede ef-
fective implementation of EU environmental law.30 This perspective is relevant 
in the new governance context. As Sideri aptly posits, the two distinct processes 
whereby a legal proposal is made and then implemented have considerable im-
portance within the new governance approach.31 One of the issues relating to im-
plementation and new governance taken up in my thesis is the manner in which 
EU governance elaborates on framework rules (such as the Renewable Energy 
Directive’s regulatory framework on sustainable biofuels)  that require intensive 
specification within the process of implementation.32  
Against this backdrop, two aspects of the Renewable Energy Directive are 
especially relevant in the light of this research. Firstly, to respond to the sustain-
ability challenges faced by its biofuels mandate, the Renewable Energy Directive 
requires that biofuels measured against the mandatory targets, or against other 
support measures, must comply with the sustainability criteria for biofuels laid 
down in Article 17 of the Renewable Energy Directive. These criteria include cal-
culated targets for GHG reductions and set specific restrictions as regards, for 
example, types of land use (for example, biomass for biofuels should not be ob-
tained from  land with high biodiversity value or from land with high carbon 
stock).33 Secondly, the Directive lays down rules regarding the verification of 
compliance with the sustainability criteria (Article 18). More precisely, Article 18 
29  For a broad assessment of the policy drivers on biofuels, see Ackrill – Kay 2014, at 3–18.
30  ‘The success’ of the EU’s environmental policies must ultimately be judged by the impact they have 
‘on the ground’. See Jordan – Tosun 2013, at 247–249; Jordan 1999, at 69.
31  Sideri 2007, at 3.
32  Armstrong 2011, at 192–193.
33  Article 17 of the Renewable Energy Directive.
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enables three distinct methods as a basis for the compliance framework of the 
sustainability criteria: (1) so-called national systems; (2) voluntary certification 
schemes; and (3) international agreements. The aim of the verification of compli-
ance is to ensure that the sustainability criteria have a concrete impact on the 
sustainability of biofuels on the European market. 
Although EU’s biofuel regime has been hailed as the ‘most comprehensive 
and advanced binding sustainability scheme of its kind anywhere in the world’,34 
my argument is that the current regulatory framework for biofuels is failing to 
meet its climate and environmental objective of achieving a sustainable reduc-
tion in GHG emissions. As briefly mentioned above, a dual perspective is taken 
in order to evaluate the EU biofuels regime’s inability to fully meet its regulatory 
objectives. The first perspective involves sustainability concerns as to the feasibil-
ity of the mandatory 10% target and questions concerning the substantive reach 
of the sustainability criteria. Namely, both the mandatory 10% target as such, as 
well as the EU’s sustainability criteria for biofuels have been debated since their 
adoption. The sustainability criteria do not cover in full the negative impact of 
land use change caused by increased cultivation of biomass for biofuels, nor do 
they cover the full range of other harmful environmental and social impacts. 
Therefore, there is genuine concern as to whether the EU’s biofuel mandate is in 
fact incentivising unsustainable production of biofuels. Due to these deficiencies, 
the EU biofuels regime is currently being revised.35 
The Renewable Energy Directive has been drafted as a flexible framework di-
rective in order that it can cope with the complexity of governing the sustainability 
of biofuels. As stated by Korkea-aho, ‘EU law-makers are increasingly under pres-
sure to regulate in the situation in which political disagreements and scientific 
uncertainty prevail. Framework legislation, the use of substantively open-ended 
but procedurally precise laws, has then emerged as a promising means of coping 
with the overwhelming complexity and a diversity of national circumstances.’ 
This pressure and overwhelming complexity, as well as divergent national cir-
cumstances, are visible also in the development of the EU biofuels regime.36  The 
complexity of EU biofuels is explained by reference to several aspects. To some 
extent, it is the result of the underlying controversy over the objective of reduc-
ing GHG emissions on the one hand while boosting energy security through 
biofuels on the other (even when the actual GHG emission reductions cannot be 
ascertained).37 Because the EU biofuels regime gathers environmental, climate 
and energy aspirations under one approach, the complexity of biofuels reflects 
the tensions arising from the allocation of powers between the EU and Member 
States on issues concerning, for example, Member States’ powers to decide on 
their national energy mix as regards the use of renewables. Finally, regulating 
sustainable biofuels requires the governance of a sophisticated biofuels industry 
34  Communication on Voluntary Schemes, at 1.
35  COM(2012) 595 final.
36  Korkea-aho 2015, at 70.
37  COM(2014) 15 final, at 6.
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dealing with the very complicated life-cycle of biofuels from the field where the 
biomass is cultivated, through the production process and finally to a European 
car engine. Typically, biofuels have a production chain with many links, from the 
field all the way through to distribution of the fuel.38 This thesis addresses the 
ways in which these aspects of complexity are facilitated through the choice of 
regulatory instrument (the framework of Renewable Energy Directive) per se, as 
well as through the particular governance architecture (i.e. the methods for the 
verification of compliance) established by the Directive. 
The second perspective concerns the applicability of the methods used to verify 
compliance with the sustainability criteria. It relates to the practical implementa-
tion and application of the regulatory framework designed for sustainable biofu-
els. The central concern can be encapsulated in the following question: if the tar-
gets set for renewables used for transport purposes were genuinely to incentivise 
the use of sustainable biofuels and furthermore, if sustainability criteria were to 
offer sufficient coverage of the negative impacts of biofuel production, would the 
methods used for their verification be capable of guaranteeing equally effective 
governance? Considering the status quo as regards how the current regulatory 
framework is being governed and for the reasons explained in my thesis, the an-
swer to this question has to be no.
Crucially, the methods used to verify compliance give centre stage to private 
actors within the implementation framework: the actual verification functions 
are delegated from the public actor to the private verifiers. Delegation of admin-
istrative tasks to private actors is regarded as a fairly well-established practice in 
EU administrative law.39 However, in terms of the achievement of the Directive’s 
environmental objective, this process-related aspect of implementation is critical: 
the verification of compliance determines whether the biofuels measured against 
the 10% target are indeed sustainable by reference to the sustainability criteria. 
The participation of private actors (i.e. private verifiers) is a fundamental element 
of the system of governance established in respect of EU biofuels. Article 18 of 
the Renewable Energy Directive requires biofuels measured against the national 
targets to be verified. Within the process of the verification of compliance, it is 
the private verifier’s responsibility to ensure that each batch of biofuels and the 
claims made to demonstrate its sustainability comply with the legally binding 
sustainability requirements laid down in the Directive before that it is measured 
against the national mandatory target of 10%. However, the Directive does not 
clarify the roles or harmonise the requirements for the private actors participat-
ing in the EU biofuels regime’s regulatory functions. It leaves the role and re-
quirements of private actors to be specified in the implementation process.
The above-mentioned flexibility of the regulatory instrument is eminently 
present, for example, in the leeway afforded to Member States to construct the 
implementation framework for the verification of compliance with the sustain-
38  Communication on Voluntary Schemes, at 5.
39  Hofman – Rowe – Türk 2011, at 247.
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ability criteria.40 To facilitate the correct implementation of these methods for 
verification, the European Commission (the Commission) has issued two com-
munications to facilitate the appropriate implementation of the EU biofuels re-
gime. These are non-binding instruments and thus amount only to guidance.41 
As soft law42 instruments, the communications would possess the possibility of 
gaining greater relevance as to their potential role as instruments further clarify-
ing the normative content of the substantive rules (as laid down by the Renewable 
Energy Directive).  However, as it will be demonstrated in this thesis, the two 
communications given to facilitate the apt implementation of the Renewable 
Energy Directive do not fully address this possibility. 
Although regulatory flexibility as such is an inherent feature of EU environ-
mental law, it should not endanger the achievement of the regulatory objectives 
themselves. More precisely, if the flexibility makes the normative content of the 
substantive rules imprecise, it becomes difficult to determine what the law actu-
ally requires. When the obligations following from the Directive are unclear, the 
Member States are not clear as what exactly is expected of them.43 Furthermore, 
this does not only complicate the process of implementation per se but also surfac-
es concern that different Member States’ interpretations as to ‘what the law says’ 
are not consistent.44 The Renewable Energy Directive leaves many of the central 
aspects of the verification of compliance unspecified.  Consequently, when the 
obligations following from the Directive are unclear, Member States are not clear 
as what exactly is expected of them.45 The loosely defined regulatory framework 
for EU biofuels has resulted in a situation where the methods for the verifica-
tion for compliance that have now been implemented in the Member States differ 
widely as regards, for instance, the roles and requirements of private verifiers. 
This raises serious concerns over the credibility and coherence among the meth-
ods for verification with the sustainability criteria. These and other aspects im-
pairing the effectiveness and legitimacy of the EU biofuels regime are discussed 
further in the thesis.
Kingston notes that there can hardly be ‘a better contemporary illustration of a 
challenge demanding a re-thinking of conventional approaches to environmental 
regulation, on a number of different levels’ than the legal challenges posed by 
40  For a general discussion of this issue, see e.g. Peeters 2014a, at 49.
41  Communication on Practical Implementation and Communication on Voluntary Schemes.
42  In the EU context, soft law instruments refer to ‘rules of conduct which, in principle, have no legally 
binding force but which nevertheless may have some practical effects’. Snyder 1993, at 32. Soft law 
instruments include e.g. recommendations, communications, notices, guidelines, codes of conduct and 
declarations; see Senden 2004, at 1 and 45. Klabbers states that the ‘the term soft law, thus (admittedly 
loosely) delimited, denotes those instruments which are to be considered as giving rise to legal effects, 
but do not (or not yet, perhaps) amount to real law’. Klabbers 1996, at 190. See also Korkea-aho 2011, 
at 9; Dawson 2011a, at 5. However, this is not to say that soft law as such has no legal value. See 
C-322/88 Salvatore Grimaldi v Fonds des maladies professionnelles and C-207/01 Altair Chimica SpA v ENEL 
Distribuzione SpA.
43  Peeters – Uylenburg 2014, at 236 and 239.
44  Korkea-aho 2015, at 70.
45  Peeters – Uylenburg 2014, at 236 and 239.
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climate change.46 Therefore, my thesis is devoted to the discussion of the EU bio-
fuels regime because it is inherently associated with one of the most fundamental 
environmental challenges facing the EU today – the climate change challenge, 
which the EU has explicitly pledged to tackle. 
This discourse is of central importance now because the EU is currently in the 
process of designing its 2030 framework on climate and energy. In October 2014, 
the European Council agreed on a general outline towards the 2030 Climate and 
Energy Policy framework. It endorsed a binding EU target of at least 40% of do-
mestic reduction on GHG emissions by 2030 compared to 1990; a target of at least 
27% for the share of renewable energy consumed in the EU by 2030 (binding at EU 
level); and an indicative target of at least 27% for improving energy efficiency by 
2030.47 The agreed new 2030 framework abolishes the mandatory, Member-State-
specific targets on renewable energy, and instead sets a ‘coherent headline target 
at European level for renewable energy of at least 27% with flexibility for Member 
States to set national objectives’.48 The (again) increased flexibility for Member 
States as regards setting the national objectives will be combined with a strong 
European governance framework to ‘deliver EU objectives for renewable energy’.49 
Significantly, the functioning of the EU emission trading system (the ETS) and the 
contribution to GHG reductions made by renewables are closely interlinked and 
complementary, and hence the GHG reduction target of 40% ‘should by itself en-
courage’ a greater share of renewable energy in the EU of at least 27%.50 
Although the new 2030 framework is strikingly brief and elusive as to the ar-
chitecture of the new governance framework for renewables, the 2030 approach 
quite clearly highlights both the inherent role of renewables as part of the EU’s 
efforts to combat climate change as well as the relevance of systems of govern-
ance to deliver the desired policy outcome.51 It is yet unclear what the new frame-
work exactly entails for biofuels. It seems that the role of biofuels is going to be 
evaluated within a wider framework of measures ‘address the challenges of the 
transport sector in a 2030 perspective and beyond’.52 However, an evaluation of 
the performance of the current regulatory framework is needed not only to set 
the objectives correctly but also to critically analyse the challenges and flaws 
potentially impeding the effective achievement of these objectives. Without this 
critical analysis and appropriate recognition of these problems, there is a serious 
risk that they will later be identified as weakening the performance of the new 
governance systems that are expected perform better than their predecessors.53   
46  Kingston 2013, at 2.
47  European Council Conclusions on the 2030 Climate and Energy Policy Framework. See also 
COM(2014) 15 final.
48  COM(2014) 15 final, at 5.
49  Ibid.
50  Ibid., at 6.
51  Ibid., at 13–14.
52  Ibid., at 7.
53  See for example, in a policy context, The European Environment 2015, at 159.
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Although there is the need to have ambitious targets in place to guide our 
actions towards what the EU wishes to accomplish with its climate and energy 
policies, the EU equally also requires optimal delivery mechanisms that are able 
to ensure that the objectives are effectively and legitimately achieved.54 In the 
context of this research, I argue that the challenges causing the EU biofuels re-
gime not to function appropriately are not only caused by clear deficiencies in the 
substantive regulatory framework (i.e. the mandatory targets and sustainability 
criteria) per se, but that the regime’s new governance mechanisms are also the 
cause of some of the challenges the regime now faces. Moreover, while the new 
EU Climate and Energy framework is being crafted, significant revision55 of the 
Renewable Energy Directive is also ongoing. Thus the policy developments shap-
ing EU renewables regulation and having a strong impact on the EU biofuels 
regime are showing no signs of stabilisation. On the contrary, the field of EU 
renewable energy law and policy, including the governance of sustainable biofu-
els, is likely to have to adapt to major reforms in the near future. Thus, the issues 
discussed in my thesis are important as they open the floor for an evaluation of 
the strengths and weaknesses of the current regulatory framework.
1.2 APPROACH 
I apply the new governance approach in this thesis.56 This approach is placed in 
the context of EU environmental law scholarship57 and, in particular, links the 
systems of climate and energy law with governance. The thesis describes and 
analytically evaluates the substance of EU law on sustainable biofuels and make 
recommendations de lege ferenda.58 This analysis is based on legal dogmatics59 
(i.e. ‘legal norms and their contents)60 and as such, lays down the basis of the 
research. However, ‘[e]nvironmental law is reactive part of the legal sciences and 
cannot, methodologically, confine itself merely to legal dogmatics at the core of 
jurisprudence.’61 In the context of the EU biofuels regime the traditional approach 
taken to law (i.e. to norms and their contents) would be inadequate as it would not 
be able to address all relevant aspects of EU biofuels governance. Instead, in the 
54  As regards the need for good governance in the context of the EU climate and energy policy for 2030, 
see Turner 2014, at 12–13. See also Peeters 2014a, at 40.
55  COM(2012) 595 final.
56  This thesis also views new governance as a tool for analysis of the EU and thus ‘a methodology in 
its own right’ (rather than just an aspect or theory under EU legal research). Cryer et al. 2012, at 55. 
Governance perspective is not ‘wedded’ to a particular theory or method. Kohler-Koch – Rittberger 
2006, at 43.
57  Fisher et al. 2009, at 217.
58  ‘One of the main tasks of environmental law is to produce recommendations for the legislator to 
improve regulation.’ Kokko 2014, at 309. See also Tuori 2005, at 1–2; Cryer et al. 2012, at 38.
59  Ibid. Kokko 2014, at 289–297.
60  Critical legal dogmatics presents a ‘critical, value-based approach’ to the legal order that offers a 
critical perspective in the interpretation and systematisation of norms. Kokko 2014, at 293.
61  Kokko 2014, at 286.
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context of the EU biofuels regime, we need to accept that its mechanisms (while 
rooted in law) manifest themselves centrally through a framework of governance. 
Consequently, it is of fundamental importance for this thesis to take the wider 
approach offered by new governance. 
What law and new governance have in common is that they are both situ-
ated and understood within the same collective normative framework62 that in 
my analysis comprises the EU legal order. Within the emergent legal theory on 
new governance in Europe, new governance can be analysed as an ‘integrated 
dimension of the composite EU legal order’.63 What makes new governance a par-
ticularly applicable approach in the context of the questions posed by my thesis 
is that as to its integrated dimension within the EU legal order, the new gover-
nance approach takes into account the ‘polyvalent and multilevel character’ of 
this legal order, including the inputs from the implementation framework.64 The 
special quality of the new governance approach is illustrated by the fact that it is 
less hierarchical, more flexible and more inclusive of non-traditional institutional 
actors.65 Therefore, in order to tackle the research questions detailed below, it is 
necessary for me to take a broader view in line with that offered by the evolving 
but yet already quite independent legal theory on new governance.     
The key aspects of this approach and the theory on new governance are out-
lined below. I begin by adopting Kingston’s reasoning:
An important advantage of employing a governance perspective, therefore, is to give 
a more complete picture of the actors, norms and processes influencing  how power is 
exercised, whether within a nation-state context or beyond.66 
The concept of governance has been adapted to legal research from other disci-
plines. In political science, governance is one of the fundamental developments in 
what shapes theoretical perspectives on the EU as a political organisation beyond 
the nation-state.67 Governance and new governance are part of the same phe-
nomenon fundamentally characterised by, for example, heterarchy rather than 
hierarchy. By creating horizontal modes of governance among a multitude of ac-
tors – public and private – these approaches also involve a wide range of relevant 
stakeholders and regulatory instruments.68 As regards regulatory instruments, a 
point of clarification is in order. In an environmental context, the themes of new 
governance are closely associated with the discourse on environmental policy 
instruments. Although I speak of regulatory instruments, the approach taken 
here has a slightly different basis; one that is embedded in new governance. This 
approach also includes a perspective on environmental policy instruments; i.e. 
62  Walker – de Búrca 2007, abstract and 14.
63  Shaw 2011, at xiii.
64  Ibid.
65  Walker – de Búrca 2007, at 6.
66  Kingston 2013, at 5.
67  Hayward – Menon 2003, at 66; Pollack 2005, at 357–358.
68  Smismans 2008, at 874.
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what are the ‘new’ instruments replacing the ‘old’ instruments.69 Thus new gov-
ernance should not be taken as being merely a set of new regulatory techniques, 
although these can be counted as possible features of new governance.70 
One of the aspects of the theory of new governance that is of particular rel-
evance in the context of the EU biofuels regime is based on the premise that the 
public sector (i.e. the government) shifts its regulatory responsibilities to private 
actors to share the burden of tackling regulatory challenges.71 De Búrca and Scott 
also find that new governance is a construct developed to explain a range of pro-
cesses and practices that have a normative dimension but do not operate primar-
ily (or at all) on the basis of the formal mechanism of command and control72 that 
characterises traditional legal institutions.73 They also explain that new govern-
ance signals a shift away from the monopolistic nature of traditional institutions 
and implies either the involvement of actors other than classical governmental 
actors or the absence of any traditional framework of government.74 The features 
of new governance cannot be exhaustively presented.75 Instead, new governance 
manifests itself in a prominent list of inconclusive characters: it shifts the focus 
from government to governance,76 from formal to informal,77 from hierarchical 
modes of governance to less hierarchical modes of governance,78 from public to 
private79 and from mandatory to voluntary80 as well as it anticipates more partici-
patory governance.81 New governance allows multiple levels of governance82, as 
well as a wider range of instruments (such as soft law83 in general, or voluntary 
certification schemes as an instrument) and actors (such as private verifiers).84 The 
69 Wurzel et al. 2013, at 219; Gunningham 2009a, at 185. 
70  Shaw 2011, at xiii.
71  Ruggie 2014, at 8–9.
72  Command and control forms the basis of understanding regulatory instruments and is the concept 
most familiar to lawyers. Command and control mechanisms involve the promulgation by the state 
of legal rules prescribing specific conduct, underpinned by coercive (civil or criminal) sanctions 
implemented by a public actor. Through command and control, law operates in its classical form, 
via rule-based coercion. Morgan – Yeung 2007, at 80–81.  In an environmental context, Gunningham 
explains that direct regulation (command and control) can take a variety of forms, but that the most 
common form entails environmental standards that impose uniform requirements relating to broad 
categories of activities. Gunningham 2009a, at 182–193.
73  de Búrca – Scott 2006, at 2.
74  Ibid. 
75  Héritier – Rhodes 2011, at 163; Scott 2009, at 169.
76  Harvey 2005, at 77. See also Kotzé 2012, at 8–11.
77  See e.g. Peters 2006, at 26.
78  Héritier – Lehmkuhl 2008, at 1–3.
79  Rosen-Zvi 2001, at 237–243.
80  de Búrca – Scott 2006, at 2–3. See also Scott – Trubek 2002, at 1–8; Armstrong 2011, at 186–190.
81  Smismans 2008, at 874.
82  The concept of multi-level governance refers to the structural configuration of EU policymaking 
where political authority is spread across different levels (sub-national, national and supranational). 
Moreover, in the EU context the concept also allows for decision-making arrangements between public 
and private actors. Boasson – Wettestad 2013, at 14–15. See also Marks et al. 1996, at 342; Jordan 1998, 
at 12.
83  Law in new governance is often soft law; law without legally binding force. Korkea-aho 2011, at 9.
84  Scott – Trubek 2002, at 5–6; Hunt – Shaw 2009, at 98. 
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list of features is impressive, which leads some scholars to take the view that new 
governance is actually transforming the law and its methodology.85 
However, new governance regimes are not replacing traditional forms of 
regulation but rather complementing them by offering a new perspective on old 
problems.86 New governance allows for a wider definition of what counts as law.87 
Whether we speak of ‘governance’ or ‘new governance’ varies according to the con-
text and yet often both refer to those elements that distinguish governance from 
traditional forms of regulation, such as command and control measures. New gov-
ernance can thus be characterised partly as a response to the increasing degree to 
which all law is ‘embedded in multi-level regimes’, such as the EU biofuels regime, 
creating conflicts that law alone cannot solve.88 The view taken here is that the con-
cept of new governance more precisely reflects this evolving relationship between 
traditional and new modes of governance in the European context. 
In Europe, the vision of new governance was articulated in the Commission’s 
White Paper on European Governance in 2001.89 The values of governance set 
forth in the White Paper emerged as a response to the inability of the traditional 
Community method to produce effective and legitimate regulatory outcomes. In 
the White Paper, the Community method is characterised as including the prima-
ry use of legislative and executive acts at the EU level and the imposition of uni-
form rules for all Member States.90 Scott and Trubek argue that the Community 
method is the starting-point for defining new governance.91 
Moreover, the governance approach offers softer and more flexible policy in-
struments to tackle complex problems such as biofuels sustainability.92 Firstly, 
the EU biofuels regime offers a representative example of European new gov-
ernance as it appears in a regulatory instrument that is characterised not only 
as a framework directive but also as a so called governance mode directive.93 
The architecture of the Renewable Energy Directive exemplifies its ‘governance 
mode’: it lays down mandatory targets and fully harmonised sustainability crite-
ria, but employs a broadly framed implementation framework the detail of which 
is lightly set out in soft law instruments (i.e. the two communications). The fact 
that it offers Member States three alternative methods by which to verify compli-
ance can be seen as a second feature of new governance (the national systems, 
85  Trubek – Trubek 2006, at 3; Fisher et al. 2009, at 235; Dawson 2011b, at 213–216.
86  Möllers 2006, at 313.
87  Sideri 2007, at 3. See also Walker – de Búrca 2007, at 3–6.
88  Trubek – Trubek 2010, at 719.
89  COM(2001) 428 final.
90  The traditional Community method refers to the mode of regulation that takes place through 
legislation (i.e. command and control). It is based on the Commission’s exclusive right of legislative 
initiative, the legislative and budgetary powers of the Council of Ministers and the European 
Parliament. COM(2001) 428, at 8.
91  Scott – Trubek 2002, at 1–2. However, this is not to suggest that the Community method would be 
a static mode of steering per se as. The Community method has also developed and changed over the 
years. See, e.g., Dehousse 2011, at 3–15; Armstrong 2011, at 187. 
92  van Holten – van Rijswick 2014, at 15. See also Lenschow 2013, at 59; Kotzé 2012, at 12–13.
93  Bogaart 2014, at 49. 
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voluntary certification schemes and international agreements). Thirdly, these 
methods draw on a unique mix of public authority and private expertise. In the 
context of the Directive’s implementation framework, the verification functions 
are delegated from public to private actors. The verification of compliance lies at 
the heart of the Renewable Energy Directive as it ensures that the sustainability 
objectives laid down for biofuels are appropriately implemented. 
Therefore, the Renewable Energy Directive is a combination of hard and 
soft measures – the overarching framework is binding, while the implementa-
tion framework allows room for flexibility. This means that authority within 
the regime is divided between different levels.94 Governance takes place not 
only between the EU and Member States but also among public and private ac-
tors. Therefore, in the context of the EU biofuels regime the ‘actors, norms and 
processes’ are not confined to the nation-state, but exist in a much wider con-
text, thus justifying and necessitating the use of the new governance approach. 
Moreover, as the regulatory instrument, the Directive creates a framework con-
sisting of overarching mandatory targets and fully harmonised sustainability 
criteria, which nonetheless offers flexible means of implementation. Both the 
choice of the regulatory instrument and the strong reliance on private expertise 
instead of public promulgation of norms is explained not only by reference to 
the European neoliberal mindset95 as such but especially through the urgent 
need to reach beyond traditional regulatory instruments in order to be able to 
effectively and legitimately respond to the modern complexity of regulating 
sustainable biofuels.
My thesis contributes to the understanding of the evolution of European new 
governance approach through a detailed analysis of the EU biofuels regime’s new 
governance mechanisms in practice. Extensive and elaborate scholarship on the 
new modes of governance is already extant and provides a suitable platform for 
analysing them in a distinct regulatory context such as the EU biofuels regime. 
Moreover, Lenschow opines that the European environmental policy represents a 
‘regulatory and sector-transgressing policy field’ and that its ‘complex nature and 
extensive scope, with implications for the appropriate role and internal organisa-
tion of the state and its governing style’, place environmental policy in the centre 
of present re-evaluation of governance models.96 
Dawson draws attention to the performance of the new modes of governance.97 
He suggests that rather than deducing practice from new governance theory, we 
should create a dialectic relationship between the theory of new governance and 
94  Lenschow refers to new governance as ‘particular rule-making structure consisting of multiple 
layers’, see Lenschow 2013, at 50
95  Neoliberalism is a theory of political economic practices that argues that human wellbeing can 
best be achieved by liberating ‘individual entrepreneurial freedoms and skills within an institutional 
framework characterized by strong private property rights, free markets, and free trade’. The role of 
the state is to create, preserve and facilitate an institutional framework suitable for such practices and 
‘beyond these tasks the state should not venture’.  Harvey 2005, at 2. In this context, see also Bailis – 
Baka 2011, at 831; Richardson 2014, at 4. 
96  Lenschow 1999, at 37.
97  Dawson 2011b, at 3.
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practice of new governance, and do so with practical examples.98 Furthermore, 
by looking at new governance to discover what it is we can also contribute to the 
theoretical models (on new governance) through which they have been under-
stood.99 Dawson’s more practical view of new governance and its mechanisms 
(i.e. how does new governance function, new governance at the ‘micro level’100) is 
a central premise for the thesis.  
Eberlein and Kerwer argue that while much has been done to probe the modes 
of European new governance, its theoretical status quo remains seriously limited 
as regards assessing the prospect of new governance.101 This, in essence, refers to 
the built-in objective of greater effectiveness and legitimacy associated with new 
modes of governance.102 It is impossible for us to evaluate the potential of the new 
modes of governance if we cannot explain the mechanisms through which they 
function in practice.103 
In my thesis I will address the paucity of such discourses described above. I 
argue that new governance is essentially about finding the optimal combination 
and balance between the traditional and newer mechanisms of governance in 
a given regulatory context. Equally thereto, it is also about establishing a suffi-
ciently clear and credible regulatory framework for all the relevant actors partici-
pating in governance to cooperate for governance. Hence, the effectiveness and 
legitimacy of a given regulatory framework will eventually be measured against 
how successful we are as regards finding and facilitating this balance (both as 
regards the mechanisms and as regards the actors). Finally, in my thesis new gov-
ernance is interesting especially as regards of what it implies in practical terms, 
i.e. how it works. By looking into the details of a mode of new governance such as 
the EU biofuels regime, we are able, first, to map the mechanisms available for 
new governance as well as, second, to better evaluate their prospect in a given 
regulatory context.
I will focus on unpicking the mechanisms of new governance instead of dis-
cussing the modes of new governance as such. For the sake of clarity, when the the-
sis speaks of modes of new governance it refers to the different regulatory approaches 
or frameworks adopted under new governance and which deploy different com-
binations of instruments or mechanisms of new governance (including law as a 
traditional instrument of governance).104 Furthermore, mechanisms of new governance 
refer to the practical tools of governance; how governance is delivered in practice 
within a regulatory framework.105 However, these definitions are not meant to pos-
sess general applicability as such, but instead are given to clarify the arguments 
made in the context of this research. There are neither single characteristics that di-
98  Ibid.
99  Ibid.
100  Ibid.
101  Eberlein – Kerwer 2004, at 130.
102  Lenschow 2013, at 60.
103  Eberlein – Kerwer 2004, at 130–131.
104  Ibid., at 131; Armstrong 2011, at 182.
105  Turner 2014, at 2. See also Scott – Trubek 2002, at 5–8; Armstrong 2011, at 192.
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vide ‘new’ from other modes of governance nor any exhaustive lists available as to 
the mechanisms these modes would deploy.106 In my view, the EU biofuels regime 
represents a mode of new governance that deploys distinct mechanisms of new 
governance. By talking about mechanisms of new governance, the elements of new 
governance in a particular context of EU biofuels regime are more easily reflected. 
Hence, with the help of the framework of mechanisms of new governance I discuss 
how the EU biofuels regime is new governance.
Finally, I suggest that the ‘from modes to mechanisms’ approach characterised 
above is also eminently capable of contributing not only to the evolution and 
development of new governance scholarship as such but also to the European en-
vironmental governance discourse. The future EU biofuels regime should be able 
to capitalise on the potential of biofuels while also taking properly into account 
the risks associated with increased biofuel production. This demands the con-
scious and rigorous application of policy incentives as well as carefully tailored 
governance of sustainable biofuels.
1.3 RESEARCH QUESTIONS
This synthesis to my thesis analyses the chosen approach (i.e. new governance) 
and discusses the theoretical underpinnings guiding the methodology used.107 
In addition, it evaluates in detail the core themes and concepts arising from the 
five articles on which this thesis is based. There are two broad themes: biofuels 
as a complex regulatory challenge, and the EU biofuels regime as an example of 
new governance. In respect of the first theme, I analyse the reasons underlying 
such complexity. Within the governance framework, the thesis discusses the use 
of concepts such as ‘good governance’, ‘implementation’, ‘multi-level governance’, 
‘shadow of hierarchy’ and ‘co-regulation’ in addition to the general notion of gov-
ernance. The EU biofuels regime is representative of a distinctive mode of new 
governance. 
The three key research questions are as follow: 
(1) Why are biofuels such a complex regulatory challenge that their governan-
ce necessitates the establishment of a system of new governance?
(2) Which features of the European new governance discourse are eminent 
in the EU biofuels regime? This question is further narrowed down and 
operationalised by a focus on the EU biofuels regime’s new governance 
mechanisms. 
(3) What challenges of the new governance discourse are reflected through the 
EU biofuels regime’s new governance mechanisms?
By reference to these questions I evaluate the potential of the new governance of 
EU biofuels and propose ways of formulating responses to the regulatory chal-
106  See e.g. Scott – Trubek 2002, at 5; Trubek – Trubek 2006, at 3–4; de Búrca – Scott 2006, at 2.
107  Methodology guides our way of thinking within a field of law. Cryer et al. 2012, at 5–6.
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lenges posed, in order to offer a path to credible, and hence also effective and 
legitimate, governance of EU biofuels.
I outline the following new governance mechanisms as the key features with-
in the multi-level system of new governance established by the EU biofuels re-
gime: (1) the choice of regulatory instrument (the governance mode directive; the 
Renewable Energy Directive’s framework for governance); (2) the methods avail-
able for the verification of compliance as established by the Directive; and (3) the 
unique combination of public authority and private expertise within the methods 
for verification of compliance. Crucially, these mechanisms combine both tradi-
tional as well as new instruments of governance: for example, the framework is 
created by law but implemented partly through private governance.
I distinguish particular challenges to the promise of effectiveness and legiti-
macy. These are investigated from the perspective of the principles of good gov-
ernance set out in the White Paper, which are openness, participation, account-
ability, effectiveness and coherence.108 In the thesis, effectiveness and legitimacy 
are treated as intertwined concepts: the effectiveness of a given regulatory frame-
work refers to its capacity to solve problems109 and its ability to contribute to the 
set regulatory objective; and legitimacy is, in principle, about how we accept and 
justify authority.110 Legitimacy is perceived as the product of the way in which 
decisions are taken and the nature and quality of those decisions.111 In the context 
of the EU biofuels regime I demonstrate that the main strengths of the new gov-
ernance approach lie in its multi-level governance nature – the authority and the 
regulatory functions are dispersed between the public sector and private actors112 
– and its ability to allow for the inclusion of a wider group of instruments and 
actors within the governance mechanisms to guarantee an effective outcome.113
However, the greatest weakness of the EU biofuels regime is the inadequacy 
of the governance mechanisms in responding to the legitimacy demands high-
lighted by the very same system of governance. One of the views advanced here 
is that the EU biofuels regime’s regulatory architecture lacks overall coherence114 
as the flexibility of the Renewable Energy Directive has allowed for diverging 
interpretations as regards the key regulatory functions of, for instance, the verifi-
108  COM(2001) 428 final, at 10.
109  Scharpf 1999, at 11. Effectiveness has multiple meanings. From the perspective of environmental 
law, it cannot be measured using the instruments offered by law as it is not a normative concept. 
However, evidence on the effectiveness of legal and policy instruments is of particular importance for 
environmental lawyers who are interested in researching ‘to what extent the theoretical assumptions, 
on which much of environmental governance is based, in fact work in practice’. Often this type of 
interest is focused, e.g., on the effectiveness of particular regulatory instruments, such as, in this thesis, 
that of the Renewable Energy Directive. See Faure 2012, at 294–295.
110  Legitimacy can be described through its sociological (socially accepted use of authority) and 
normative (justification; is the use of authority well founded) dimensions. Bodansky 2007, at 709.
111  Scott 2009, at 160.
112  Romppanen 2013, at 347; Bailis – Baka 2011, 831.
113  See e.g. Romppanen 2014, passim.
114  Coherence as ‘logical connection or relation; congruity, consistency’ (Oxford English Dictionary). 
EU policies and action must be coherent and easily understood, to ensure a consistent approach within 
a complex system. COM(2001) 428 final, at 10.
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cation of compliance with the sustainability criteria. These and other legitimacy 
concerns related to the EU biofuels regime’s mechanisms of new governance are 
discussed in detail in this thesis. Overall, I argue that the EU biofuels regime 
does not currently exploit the full capacity of the novel system of governance it 
has established. I would suggest that the way forward is for the rules and pro-
cesses governing the EU biofuels regime to be sufficiently clear, transparent and 
coherent. In addition, enhancing interaction and facilitating coordination and co-
operation between these actors could reveal a new aspect of the functioning of 
the governance mechanisms. 
Although the apparent potential of the use of biofuels, as incentivised by the 
Renewable Energy Directive, may have proven an empty promise, the unique 
governance system established to govern sustainable biofuels could have more 
to offer. It is not only necessary to revise the current EU biofuels legislation in 
order to correct the flaws undermining sustainable achievement of the climate 
and environmental objectives laid down in the Directive but also to realise the 
potential already inherent in the governance mechanisms. However, this govern-
ance system is yet not fully operational – the instruments and mechanisms are 
available, but they lack momentum.
To avoid the duplication of these weaknesses in the future regulatory frame-
works, the strengths and weaknesses of the current EU biofuels new governance 
system must be critically analysed. 
1.4 THESIS STRUCTURE
The thesis consists of five separate articles written between spring 2012 and sum-
mer 2014 as well as this synthesis that draws on the conclusions made in the arti-
cles. Four of the articles are in English and have been published in international 
journals dedicated to scholarly discourse on environmental law and policy or to 
climate and energy law and policy. One article, written in Finnish, was co-written 
and published in a national journal that publishes contributions in the field of 
environmental law. 115 All five articles have been peer-reviewed.116
This article-based approach is well suited to a thesis on such a swiftly evolv-
ing topic as the EU biofuels regime. The articles that make up the thesis cover 
less than three years of EU biofuels law and policy and yet, within this time, the 
regime is already ready for significant revision. The first article presents the gen-
eral substantive framework for the thesis research, while those that follow were 
based on issues found to be interesting, problematic or otherwise relevant in the 
previous articles. Thus, although each article is an independent contribution, the 
five texts complement each other. 
115  I was the lead writer of the co-written article.
116  The articles are republished with a kind permission of original publishers.
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This subchapter introduces the narrative presented in the five articles. I con-
sider the narrative by reference to the order of their publication. The first two ar-
ticles as well as the fourth article written in Finnish are more substantive in their 
approach. The third and fifth articles build on more theoretical underpinnings 
which, however, originate from the substantive layout. 
The first article ‘Regulating Better Biofuels for the European Union’,117 out-
lines the legal framework on which the EU biofuels regime is based. It focuses on 
the 10% mandatory target incentivising biofuels as well as on the sustainability 
criteria laid down in Article 17 of the Renewable Energy Directive that aims to 
guarantee their sustainability. In this context, the challenges and controversies 
related to the regulation of biofuel’s sustainability are identified in the article. The 
sustainability challenges facing biofuels are not confined to the realm of substan-
tive problems, such as the substantive scope of the sustainability criteria. Instead, 
regulating sustainable biofuels is in fact a far more systemic regulatory challenge, 
extending to questions over how environmental governance is evolving within 
the EU.118 The controversies associated with regulating sustainable biofuels, and 
discussed in the first article, lay the foundation for the second article.
The second article, ‘The EU’s Biofuels: Certified as Sustainable?’,119 narrows the 
focus of the thesis to the Renewable Energy Directive’s implementation frame-
work for the sustainability criteria. The article scrutinises one of the three meth-
ods available for the verification of compliance with the sustainability criteria: the 
voluntary certification schemes mentioned in Article 18 of the Directive. These 
schemes are recognised by the Commission for verification purposes. They are 
intended as the EU’s principal method of verifying compliance and are designed 
to help Member States with the burden of implementation.120 However, the article 
notes serious concerns as to the transparency of the recognition process used in 
respect of the schemes, which brings legitimacy issues into the scope of the arti-
cle. In this context, the article also opens the floor for a discussion of the role of 
private actors as an inseparable part of EU biofuels governance.
The third article, ‘The Role and Relevance of Private Actors in EU Biofuel 
Governance’,121 demonstrates the importance of private verifiers’ participation in 
the governance of greener biofuels in the EU. The article scrutinises the role of 
private verifiers as the key performers within the EU biofuels regime’s imple-
mentation framework and concludes that they play a crucial role in assessing the 
accuracy and relevance of the sustainability data provided within the national 
systems as well as within the voluntary certification schemes.
117  Published in: European Energy and Environmental Law Review (June 2012), at 123–141. The article was 
written as a part of the project A LA CARTE – Assessing limits to adaptation to climate change and 
opportunities for resilience to be enhanced, funded by Academy of Finland.
118  von Homeyer 2009, at 24. In the context of EU Climate and Energy package, see COM(2014) 15 final.
119  Published in: Journal of Renewable Energy Law and Policy (3/2012), at 173–186. The article was written 
as a part of the project Regulatory Regime of Integrated Forest Governance – Reconsidering the Role 
of Hard Law, funded by Academy of Finland.
120  Recital 79 of the Renewable Energy Directive.
121  Published in: Review of European Community & International Environmental Law (22:3/2013), 340–353.
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In the EU biofuels regime, public authority and private expertise are joined 
through delegation. The expertise included in private actors’ participation in 
implementation is a crucial resource for the appropriate functioning of the EU 
biofuels regime. The substantive analysis demonstrates how the EU biofuels re-
gime actually illustrates wider changes in European environmental governance, 
particularly through the interface between public authority and private exper-
tise. This interface also provides a useful platform for exploring the theoretical 
concept of new governance. Whereas the EU biofuels regime exemplifies modern 
regulatory innovation, the flexible regulatory framework raises questions both as 
regards the precise nature of the architecture of the governance system in prac-
tice and as regards the effectiveness and legitimacy of such a system of new gov-
ernance.
The fourth article, ‘Evaluating the Finnish Regulatory Framework Regarding 
Biofuel Sustainability and its Verification’,122 analyses the architecture of the EU 
biofuels regime in a national context. It presents an elaborate systemisation of 
the Finnish national system implementing the sustainability requirements for 
biofuels as established by the Renewable Energy Directive. In Finland, the na-
tional system was established by the Finnish Act on Sustainability of Biofuels 
and Bioliquids123 (the Sustainability Act). One of the weaknesses of the EU bio-
fuels regime recognised in this thesis results from the diverging systems estab-
lished to implement the requirements for the verification of compliance. The 
national systems used vary greatly, for example, as to how they regulate the 
requirements of the verifiers. Furthermore, the option of using the voluntary 
certification schemes as a method of verification of compliance adds yet an-
other dimension to the EU biofuel regime’s implementation framework. The 
analysis of these elements from the perspective of one very detailed national 
system such as the Finnish national system highlights the differences among 
the methods for verification of compliance, and thus also makes it possible to 
foreground in the thesis the significance of the incoherence within the imple-
mentation framework for sustainable biofuels.
Finally, the fifth article, ‘Legitimacy and EU Biofuel Governance – in Search 
of Greater Coherence’,124 addresses aspects of the concepts of effectiveness and 
legitimacy. Taking the new governance approach, the article applies the analyti-
cal framework of input and output legitimacy125 to three explicit legitimacy chal-
lenges: the credibility and transparency of the verification process, the lack of 
uniform and harmonised requirements for the verifiers and the overall coher-
ence of the EU biofuels regime. From this perspective, it argues that input legiti-
macy should be derived from the process of verifying compliance, and output 
legitimacy from effective performance delivery. The article’s central argument is 
122  Published in: Ympäristöjuridiikka (Finnish Environmental Law Review, 2/2014), at 59–97.
123  Laki biopolttoaineista ja bionesteistä (393/2013) (Finnish Act on Sustainability of Biofuels and 
Bioliquids). All Finnish legislation, some of it translated into English, is available at: <http://www.
finlex.fi/fi/>.
124  Published in: Climate Law (3-4/2014), at 239–266.
125  Procedural legitimacy (input) and substantive legitimacy (output). Scharpf 1999, at 6 and 24.
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that if the procedural requirements to satisfy input legitimacy are not sufficiently 
met, there is a risk that output legitimacy – i.e. the credibility of the substantive 
outcome (the sustainability of biofuels measured against the mandatory targets) 
– will also be diminished. The solution offered is that by paying attention to the 
process and by harmonising the process-related elements we can improve both 
the appropriate achievement of the substantive outcome and the legitimacy of the 
governance of EU biofuels.
The findings and conclusions made in the five articles are drawn together and 
critically evaluated in this synthesis. The synthesis comprises five main chapters. 
In addition to this introductory chapter and the conclusions chapter, there are 
three main chapters. Chapter two focuses on providing an answer to the first 
research question and discusses the complexity of sustainable biofuels. Chapters 
three and four present the theoretical justifications for the approach chosen in 
this thesis and tackle the two other research questions. 
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2 Biofuels as a complex 
governance challenge
In the first part of this chapter I will provide a detailed articulation of my argu-
ment that biofuels present a complex regulatory challenge as well as analyse the 
underlying reasons for such complexity. Centrally, I perceive the complexity as 
the overarching rationale for the framework established to govern EU biofuels. 
The first aspect places the EU biofuels regime at the interface of three interlinked 
EU policy areas: those relating to climate, energy and the environment. The sec-
ond aspect relates to the underlying motives affecting the establishment of the 
mandatory targets on renewable energy. This is of particular importance as the 
EU biofuels regime is principally incentivised by the mandatory target. The third 
aspect relates to sustainability concerns over biofuels.
The second part of the chapter addresses the EU biofuels regime and its key 
rules on the sustainability of biofuels and verification of compliance. In the final 
part of this chapter I will draw together the threads of the discussion contained 
in this chapter and use these findings as a bridge to the issues of governance dis-
cussed in the third chapter.
2.1 THE CONTROVERSY
2.1.1 Renewables for Europe
As the EU 20/20/20 targets indicate, renewable energy is a central part of the 
European strategy for a low-carbon future for Europe.126 A rich discourse on biofu-
els has taken place within the EU since the Commission acknowledged biofuels as 
a promising form of energy for transport in 1997.127 They were first promoted in the 
EU through the Directive on Biofuels for Transport.128 This Directive created indica-
tive targets for the use of biofuels by providing that the Member States should en-
sure that a minimum proportion of biofuels and other renewable fuels were placed 
on their markets by 2010. This minimum was set at 2% by 2005, and at 5.75% by 
2010 (Article 3). Although these targets were not mandatory, the use of biofuels 
doubled between 2003 and 2005.129 The EU Strategy on Biofuels was released in 
126  COM(2011) 112 final, at 3–4.
127  COM(97) 599 final.
128  Directive 2003/30/EC of the European Parliament and of the Council of 8 May 2003 on the promotion 
of the use of biofuels or other renewable fuels for transport (OJ L 123, 17.5.2003, p. 42).
129  Biofuels Barometer 2014, at 5.
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2006,130 followed by the Renewable Energy Roadmap, which introduced the man-
datory targets of 20% in respect of renewables and 10% in respect of renewables 
in transport.131 The Commission’s legislative proposal leading to the adoption of 
the Climate and Energy package, including the Renewable Energy Directive, was 
introduced in 2008.132 Therefore, the first renewable energy policy with legal force 
was established through the 2009 Renewable Energy Directive.133 
In Europe, the Renewable Energy Directive was seen as the ‘new era for re-
newable energy’,134 and to some extent it has been. It established an extensive 
regulatory framework for biofuels that promotes the use of sustainable biofuels 
through a 10% mandatory target for the uptake of renewable energy in the trans-
port sector. To enable the sustainable achievement of this objective, an elaborate 
governance system was created under the Directive. 
The EU’s biofuels regime has, however, been very controversial throughout its 
existence, and more twists and turns lie ahead.135 This controversy can be viewed 
from different perspectives, all of which have their own particular focus on the 
system established to govern sustainable biofuels. Firstly, from a policy perspec-
tive the governance of sustainable biofuels is an umbrella that unites the EU’s 
climate, energy and environmental policies. The second perspective is closely 
interlinked with the first: although EU biofuels policy has been largely framed as 
a facet of climate change mitigation, the introduction of the 10% mandatory target 
on renewable energy in the transport sector is also informed by other significant 
considerations. For example, security of energy supply is an important objective 
that drives the need for a strong policy on renewable energy and biofuels.136 
Thirdly, the outcome of the nuanced policy process was the 10% mandatory 
target. However, this target has proved highly controversial, particularly on ac-
count of its environmental and climate implications. Under the current scheme, 
the sustainability of biofuels cannot be adequately guaranteed. Fourthly, it is dif-
ficult to measure the sustainability of biofuels. The full life-cycle of biofuels is a 
multiphase process that extends from the field where the feedstock is cultivated 
(possibly in a third country) to the retailer who sells the fuel to the consumer in 
the EU.137 Fifthly, all this is combined under the EU biofuels regime’s governance 
system. It is perhaps unnecessary to point out that a regulatory framework that 
seeks to encompass such complexity is inevitably complex in itself. 
The following sections analyse how the EU biofuels regime responds to this 
complexity through the creation of a flexible regulatory framework whose gov-
ernance mechanisms are unique. The main aim is to highlight the controversies 
causing the underlying dilemma and to address the question of why the EU finds 
the governance of biofuels so challenging and difficult to manage.  
130  COM(2006) 34 final.
131  COM(2006) 848 final.
132  COM(2008) 30 final.
133  Boasson – Wettestad 2013, at 79.
134  COM(2008) 30 final, at 7.
135  COM(2012) 595 final and COM(2014) 15 final.
136  See e.g. COM(2008) 30 final, at 7. 
137  Communication on Voluntary Schemes, at 5.
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2.1.2 Policy interaction in respect of biofuels 
The EU biofuels regime partly reflects the fundamental dynamics relating to the 
division of competences between the EU and its Member States. The following 
section contains a concise analysis of the rules relating to the division of compe-
tences within the EU and the main rules guiding the exercise of these powers. 
This is followed by a discussion of why these matters are relevant in the context 
of the EU biofuels regime. 
The division of competences within the EU is laid down in the Treaty on 
European Union (TEU),138 Article 4(1) of which stipulates that ‘[i]n accordance 
with Article 5, competences not conferred upon the Union in the Treaties remain 
with the Member States’. Article 5(1) provides that ‘[t]he limits of Union com-
petences are governed by the principle of conferral’ and furthermore, that ‘[t]
he use of Union competences is governed by the principles of subsidiarity and 
proportionality’. Article 5(2) provides that under the principle of conferral, ‘the 
Union shall act only within the limits of the competences conferred upon it by 
the Member States in the Treaties to attain the objectives set out therein’.139 The 
principle of subsidiarity is referenced in Article 5(3) as follows:
Under the principle of subsidiarity, in areas which do not fall within its exclusive com-
petence, the Union shall act only if and in so far as the objectives of the proposed ac-
tion cannot be sufficiently achieved by the Member States, either at central level or at 
regional and local level, but can rather, by reason of the scale or effects of the proposed 
action, be better achieved at Union level.
The principle of subsidiarity was first established in the context of EU environ-
mental policy and is therefore of particular relevance for the EU’s environmental 
law.140 Article 5(4) states that ‘the content and form of Union action shall not ex-
ceed what is necessary to achieve the objectives of the Treaties’.
The EU does not possess general powers over the national jurisdictions of the 
Member States and when taking action, EU institutions must demonstrate that 
each measure they take complies with the conditions under Article 5.141 Guided 
by these principles, the EU exercises its powers under three types of competence: 
exclusive,142 shared143 and supporting. Article 4(2)(e) TFEU places environmental 
138  Treaty on the European Union (OJ C 326, 25.10.2012, p. 13).
139  See Opinion of the Court 2/94, paragraph 23.
140  Krämer 2012, at 16–17.
141  Ibid.
142  ‘When the Treaties confer on the Union exclusive competence in a specific area, only the Union may 
legislate and adopt legally binding acts, the Member States being able to do so themselves only if so 
empowered by the Union or for the implementation of Union acts.’ Article 2 (1) TFEU.
143  ‘When the Treaties confer on the Union a competence shared with the Member States in a specific 
area, the Union and the Member States may legislate and adopt legally binding acts in that area. 
The Member States shall exercise their competence to the extent that the Union has not exercised its 
competence. The Member States shall again exercise their competence to the extent that the Union has 
decided to cease exercising its competence.’ Article 2 (2) TFEU.
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policy under shared competence. Following the Lisbon Treaty,144 energy policy is 
also now under shared competence between the EU and the Member States under 
Article 4(2)(i) TFEU. Article 4(2)(e) confers powers on the EU to take measures in 
accordance with the decision-making procedure laid down in Article 192(1),145, in 
order to achieve the environmental objectives stipulated in Article 191(1) TFEU.146 
Furthermore, Article 191(2) includes the EU’s environmental principles that guide 
its actions on the environment (e.g. the principle of high level of protection). 
Respectively, Article 4(2)(i) confers powers on the EU to take measures, following 
the decision-making procedure laid down in Article 194(2), towards pursuing the 
energy policy objectives laid down in Article 194(1) TFEU. Article 194(1) TFEU in-
dicates that the EU’s policy on energy ‘shall aim, in a spirit of solidarity between 
Member States, to: (a) ensure the functioning of the energy market; (b) ensure 
security of energy supply in the Union; (c) promote energy efficiency and energy 
saving and the development of new and renewable forms of energy; and (d) pro-
mote the interconnection of energy networks’. Article 194(2) TFEU provides that 
the measures necessary to achieve these objectives are to be taken in accordance 
with ordinary legislative procedure. 
The method of application of these rules is, however, far from clear-cut. The 
choice of legal basis is of fundamental importance147 and the issue of division of 
competence is at the heart of European legal scholarship. The EU’s competence on 
the environment is one of the old legal bases, established by the Single European 
Act in 1987.148 The underlying motives for adopting the specific legal base on the en-
vironment were rooted less in environmental than in economic policy motives, and 
thus the explicit establishment of environmental policy as an official domain of the 
EU was more or less a by-product of economically motivated reform.149 Therefore, 
the scope of the environmental legal basis has been regarded as being quite wide,150 
although the relationship between other legal bases and in particular with Article 
114 TFEU (internal market) has been clarified by the CJEU on several occasions.151 
The aim here is not to tackle the whole of that discourse but to share view-
points particularly relevant in the narrow context of EU biofuels policy. In par-
ticular, Article 194(2) TFEU provides that measures taken under Article 194 TFEU 
144  Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community, signed at Lisbon (OJ C 306, 17.12. 2007, p. 1).
145  Article 192(1) TFEU provides that the measures are to be taken in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee and the Committee of 
the Regions.
146  Objectives are: preserving, protecting and improving the quality of the environment; protection 
of human health; prudent and rational utilisation of natural resources; promotion of measures at 
international level to deal with regional or worldwide environmental problems, and in particular 
combating climate change (Article 191 [1] TFEU).
147  Article 296 TFEU provides that legal acts shall state the reasons on which they are based. See also 
case C-370/07 Commission v the Council.
148  Single European Act (OJ L 169, 29.6.1987, p. 1).
149  Knill – Liefferink 2010, at 18–19.
150  Krämer 2012, at 74–75.
151  See e.g. C-411/06 Commission v Parliament and Council; Opinion 2/00 of the Court; Opinion of Advocate 
General Kokott on case C-94/03.
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and majority voting ‘shall not affect a Member State’s right to determine the 
conditions for exploiting its energy resources, its choice between different en-
ergy sources and the general structure of its energy supply, without prejudice to 
Article 192(2)(c)’. Accordingly, Article 192(2) provides as follows: 
By way of derogation from the decision-making procedure provided for in paragraph 
1 and without prejudice to Article 114, the Council acting unanimously in accordance 
with a special legislative procedure and after consulting the European Parliament, the 
Economic and Social Committee and the Committee of the Regions, shall adopt:
[…]
(c) measures significantly affecting a Member State’s choice between different energy 
sources and the general structure of its energy supply.
The Lisbon Treaty made it possible for climate and energy measures to be based 
on different provisions TFEU with different consequences in terms of compe-
tences and procedures.152 The exact interrelationship between the two TFEU 
titles (Title XX Environment and Title XXI Energy) is not fully clear as of yet. 
Even though Article 194 TFEU does not provide the EU with competence to 
adopt policy measures affecting the general composition of a Member State’s 
energy supply, when it is read together with Article 192(2) TFEU the matter is 
not unambiguous.153 The need for a specific legal basis for energy can be ques-
tioned when the EU has been very capable of adopting energy-related measures 
without a specific legal basis.154 Furthermore, it has been suggested that the 
impact of the Energy Title is actually weakened by the wording of Article 194 
TFEU that preserves the sovereignty of Member States so that they are entitled 
to choose between their energy sources.155 
Pallemaerts notes that since ‘the provision of Article 194 (2) is ‘without prejudice 
to Article 192 (2) (c)’ (which sets out the legal basis for EU environmental policy), 
this leads to the somewhat paradoxical result that further encroachment upon the 
member states’ energy policies is in principle more possible under EU environ-
mental policy than under the newly recognized energy policy’.156 The measures 
based on the environmental provisions of TFEU enable broader legal grounds for 
measures dealing with environmental or climate change. These measures can be 
adopted either through Article 192(1) TFEU (the ordinary legislative procedure) 
or under Article 192(2)(c) TFEU (the special legislative procedure).157 
152  ClientEarth analysis on the impact of the Lisbon Treaty, at 10.
153  See also Talus 2013, at 180.
154  See e.g. Peeters 2014a, at 41–48.
155  Pallemaerts 2011, at 58–61.
156  Ibid., See also, Benson – Adelle 2013, at 42.
157  See also the ClientEarth analysis on the impact of the Lisbon Treaty, at 11.
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The Renewable Energy Directive states that Member States should ‘work to-
wards an indicative trajectory tracing a path towards the achievement of their 
final mandatory targets’.158 Furthermore, Article 4 of the Directive requires 
Member States to adopt national renewable energy action plans that set out how 
the national target on renewables is to be met. Article 5 of the Directive lays down 
a rather detailed method for the calculation of the share of energy from renew-
able sources in each Member State.159 In addition, the Commission has issued an 
elaborate template on reporting, administrative procedures, support measures, 
information campaigns and so on.160 Although Member States’ capabilities and 
states of readiness vary greatly as regards the introduction of renewables and 
biofuels into their national energy mix,161 the Renewable Energy Directive binds 
Member States quite strictly to mandatory targets. While the Directive does ac-
knowledge Member States’ different levels of potential with regard to the use of 
renewable energy,162 it also gives the Commission considerable scope to control 
and redirect national renewable energy policies.163 In addition, this aspect further 
highlights the eminent but rather unspecified role the Commission seems to pos-
sess as regards its involvement in EU’s renewable energy policy. 
The division of competences between the EU and the Member States on en-
ergy issues as well as the relationship between Articles 192 and 194 TFEU are yet 
to be tested in practice, as there is no case law yet on this matter.164 Peeters pre-
sents an elaborate evaluation as regards the competences for governing towards 
renewable energy and finds that:
Now, with Article 194 TFEU, the question emerges when exactly Article 194 TFEU has 
to be chosen for renewable energy measures, and how the choice should be made be-
tween Article 194 TFEU, Article 192(2) TFEU and also Article 114 TFEU.165
158  Recital 19 of the Renewable Energy Directive.
159  See also Boasson – Wettestad 2013, at 81.
160  Commission Decision 2009/548/EC.
161  See e.g. an overview of the Member State’s progress as to the introduction of renewable energy 
towards the targets from COM(2013) 175 final, at 15.
162  Recital 25 of the Renewable Energy Directive
163  See also Boasson – Wettestad 2013, at 81. 
164  Peeters 2014a, at 44. The scope of Article 194 has, however, been assessed by the CJEU, e.g. in case 
C-490/10 European Parliament v Council of the European Union.
165  Peeters 2014a, at 47.
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The scope of Article 194 TFEU has, however, been assessed by the CJEU, in case 
C-490/10 (European Parliament v Council of the European Union) which evaluated the 
extent of EU measures that are ‘necessary’ to achieve the objectives assigned to 
that policy by Article 194(1) TFEU.166 
In order to reach a conclusion on the issue, I will place Article 194 into the po-
litical context of the EU Climate and Energy package with the help of Pallemaerts, 
who posits that:
The success of the March 2007 European Council in setting ambitious targets for cli-
mate and energy policy apparently inspired the German Presidency’s drafting the 
Berlin Declaration. (…) This declaration, which stressed the achievements of half a 
century of European Integration, was the first step in the process leading to the new 
Intergovernmental Conference on institutional reform and the signing of the Lisbon 
Treaty later the same year.  [...] It is in this political context that the European Council 
at the end of the German Presidency in June 2007 reached agreement on an institu-
tional package labeled as the “Reform Treaty”. [...] More importantly, the package also 
included a new treaty provision on EU energy policy.167   
When the EU Climate and Energy Package and the new energy title are interpret-
ed from this explicit climate and energy perspective, the specification not only of 
the EU’s aspirations (particularly as to the promotion of energy efficiency, energy 
saving and the development of new and renewable forms of energy in a spirit of 
solidarity between Member States) but also of its competences (particularly as 
regards the functioning of the energy market and energy security) makes more 
sense. Recognising these competences thus amounts more to codification in the 
Lisbon Treaty than to ‘spectacular’ expansion of the EU’s powers: 
166  The case was primarily about the correct legal basis of Council Regulation (EU, Euratom) No 
617/2010 of 24 June 2010 concerning the notification to the Commission of investment projects in 
energy infrastructure within the European Union and repealing Regulation (EC) No 736/96 (OJ L 180, 
15.7.2010, p. 7).  The Regulation was adopted by the Council on the dual legal basis of Articles 337 TFEU 
and 187 EA (Treaty establishing the European Atomic Energy Community [OJ C 327, 26.10.2012, p. 1]). 
According to the European Parliament (the Parliament), the Council’s choice of legal basis is erroneous 
because the measures covered by the contested Regulation fall within the energy responsibilities of the 
EU which are specifically governed by Article 194 TFEU. Those measures should have been adopted 
on the basis of Article 194(2) TFEU in accordance with the ordinary legislative procedure, instead of 
on the basis of Article 337 TFEU, which does not provide for any involvement by the Parliament. The 
CJEU found, after evaluating the aim and content of the contested Regulation, that ‘it is apparent 
from paras. 49 and 61 of this judgment that the aim and content of the contested Regulation relate 
closely to the objectives of the European Union policy on energy stated specifically in Article 194(1) 
TFEU’ (para. 69). The court highlighted that: ‘[a]rticle 194 TFEU, introduced by the Treaty of Lisbon, 
therefore inserted into the TFEU an express legal basis for the European Union policy on energy. As 
is apparent from its wording, in particular that of Article 194(2) TFEU, that provision constitutes the 
legal basis for European Union acts which are ‘necessary’ to achieve the objectives assigned to that 
policy by Article 194(1) TFEU’ (para. 66). Therefore the court concluded that ‘it must be held that the 
contested Regulation falls under Article 194 TFEU, and not Article 337 TFEU, since it constitutes a 
necessary means for the achievement of the objectives set out in Article 194(1) TFEU. Consequently, 
that Regulation should have been adopted on the basis of Article 194(2) TFEU.’
167  Pallemaerts 2011, at 58. 
39
What is new is the formal recognition of previously disparate measures as part of a 
discrete EU policy. This new discrete EU energy policy will henceforth be recognized 
in its own right, though it retains strong, explicit links with both the internal market 
and environmental policies.168
These questions concerning the EU’s intervention in prescribing the national en-
ergy measures will become relevant when new legislation is considered under 
the newly agreed 2030 framework.169 Although the EU has formal legal compe-
tence to act in the context of energy policy, the scope of its competencies enters 
a grey area particularly as regards measures concerning renewable energy. The 
legal basis for the future governance system, introduced as a central element of 
the 2030 framework, is an issue yet to be clarified.170 
Moreover, the original reluctance of Member States to formally relinquish 
their energy sovereignty to EU institutions has not disappeared.171 How these 
sensitive powers are to be balanced, remains to be seen.172 This observation could 
perhaps serve as a sort of temporary conclusion, until the CJEU clarifies the rela-
tionship between Articles 192 and 194 TFEU. The EU’s environmental and energy 
policies are closely interlinked, especially in relation to climate, and it is difficult 
to trace the line of demarcation between them.173 
2.1.3 The 10% target 
The second controversy discussed here relates to the internal drivers that affected 
the introduction of the 10% target. The EU’s renewable energy policy can be jus-
tified by reference to three particular issues. Most importantly, renewable ener-
gies are seen to facilitate our shift from the current carbon-intensive economy 
168  Ibid., at 59.
169  Peeters 2014a, at 47; Turner 2014, at 9. 
170  Wyns – Khatchadourian – Oberthür 2014, at 17 and 24.
171  Pallemaerts 2011, at 59.
172  See also Peeters 2014a, at 48. See also Opinion of Mr Advocate General Bot, delivered on 8 May 2013 in 
Joined Cases C-204/12 to C-208/12 Essent Belgium NV v Vlaamse Reguleringsinstantie voor de Elektriciteits- 
en Gasmarkt, para. 3: ‘Situated as they are in an area of interaction and potential confrontation between 
two very powerful forces in the European project — the free movement of goods and protection of the 
environment — the present cases appear at first sight to require the Court to engage in the difficult and 
hazardous exercise of reconciling and seeking a balance between those objectives, both of which are of 
fundamental significance.’ See also Opinion of Mr Advocate General Bot, delivered on 28 January 2014, 
on Case C-573/12 Ålands Vindkraft AB v Energimyndigheten. This case was essentially about whether a 
Member State should allow producers of renewable energy located in other countries but supplying 
that national market to benefit from its support mechanism for renewable energy. The CJEU held that 
a Member State could limit its support scheme only to domestic producers to ensure its effectiveness, 
although this would amount to a barrier to free electricity trade. See case C-573/12 Ålands Vindkraft 
AB v Energimyndigheten.
173  See e.g. Directive 2012/27/EU on energy efficiency, amending Directives 2009/125/EC and 2010/30/
EU and repealing Directives 2004/8/EC and 2006/32/EC (OJ L 315, 14.11.2012, p. 1). The proposal for 
the Directive included a provision on the promotion of efficiency in heating and cooling requiring 
that Member States should ensure by ‘means of their regulatory framework that national heating and 
cooling plans are taken into account in local and regional development plans, including urban and 
rural spatial plans.’ See COM(2011) 370 final, at 23. The legal basis of the Energy Efficiency Directive is 
194 TFEU. However, as Article 192 (2) TFEU explicitly includes measures affecting town and country 
planning, the provision was left out from the Energy Efficiency Directive. 
40
to a modern and competitive low-carbon economy. This shift is associated with 
the potential of renewable energies to reduce our dependency on energy pro-
duced from traditional fossil fuels and thus help us combat climate change by 
reducing GHG emissions. Secondly, as renewable energies reduce dependency 
on (imported) fossil fuels, they can help improve the European trade balance 
and thus help secure energy supplies and access.174 Thirdly, as the growth of the 
biofuels industry depends on new technologies and processes, renewables also 
boost industrial innovation as well as having the potential to generate economic 
development both within the EU and in third countries.175 As such, biofuels are a 
rapidly growing field for the energy industry as well as being a significant rural 
employer especially in developing countries.176
Biofuels have relevance for European climate and energy policy particularly 
within the transport sector, which grapples with the need to establish an alterna-
tive fuels approach.177 This is demonstrated by the fact that the EU transport sec-
tor is an underachiever when it comes to reducing the EU’s GHG emissions.178 In 
2009 the transport sector had the second biggest GHG emissions in the EU, repre-
senting 25% of the total.179 While emissions are generally falling in other sectors, 
GHG emissions from transport have increased by 36% since 1990.180 Article 3(4) 
of the Renewable Energy Directive provides that the 10% target for energy from 
renewable sources in transport is fixed and applies equally to all Member States. 
The recitals to the Directive explain that setting a target at the same level for all 
Member States was appropriate in order to ensure consistency in transport fuel 
specifications and availability. The target is defined as the share of final energy 
consumed in transport, to be achieved from renewable sources as a whole (e.g. 
renewable electricity for road or rail transport), and not from biofuels alone.181 
However, in practice it mostly concerns biofuels at present. The 2008 proposal 
refers to ‘specific minimum target for sustainable biofuels of 10% of overall petrol 
and diesel consumption’182 and the wording of the target was changed during the 
negotiation phase to cover ‘energy from renewable sources in transport’ (Article 
3[4]).
The legal basis for the 10% target in the Directive is Article 192(1) TFEU and 
it is therefore based on the environmental objectives enshrined in the TFEU. The 
174  COM(2013) 17 final, at 2 and 7.
175  COM(2008) 30 final, at 2–3 and recital 1 of the Renewable Energy Directive. See also COM(2001) 
370 final, at 86. 
176  The International Renewable Energy Agency estimates that in 2013, the total of 6,5 million people 
were working directly or indirectly in the renewable energy sector. Liquid biofuels, including biodiesel 
and bioethanol, counted as the second largest employer with the total of 1,45 million jobs. Renewable 
Energy and Jobs, IRENA Annual Review 2014, at 4.
177  COM(2013) 17 final, at 2. See also Carlarne 2010, at 292–293.
178  European Environmental Agency, Data and maps, Total greenhouse gas emissions by sector (%) in 
EU-27 2009. See also Energy, transport and environment indicators, at 145–148. 
179  Ibid.
180  Ibid.
181  Recital 16 of the Renewable Energy Directive.
182  COM(2008) 30 final, at 8.
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primary incentive expressed for introducing biofuels as a part of EU’s energy mix 
is thus the potential biofuels have to contribute to the reduction of GHG emis-
sions from transport.183 The proposal for the Renewable Energy Directive states 
that:
The majority of the Proposal falls under Article 175(1) (environment). This Article 
gives the Community power to act to preserve, protect and improve the quality of 
the environment, protect human health and make prudent and rational use of natural 
resources. These objectives are pursued by this Directive.184
Despite the general environmental objective, security of energy supply has also 
had a significant impact on the introduction of the mandatory target:
A specific effort is needed to achieve greenhouse gas emissions reductions and im-
proved security of energy supply in the transport sector, which is why the European 
Council chose to fix a specific minimum target for sustainable biofuels of 10% of overall 
petrol and diesel consumption.185 
Therefore, giving the European renewable energy industry a boost is closely 
linked with the objective of energy security, as one of the publicly explained aims 
behind introducing mandatory national targets was, according to the Renewable 
Energy Directive, the need to ‘provide certainty for investors and to encourage 
continuous development of technologies which generate energy from all types of 
renewable sources’.186 The EU strategy on biofuels from 2006 also states explicitly 
that ‘[t]he EU is supporting biofuels with the objectives of reducing greenhouse 
gas emissions, boosting the decarbonisation of transport fuels, diversifying fuel 
supply sources and developing long-term replacements for fossil oil’.187 Overall, 
as Pallemaerts notes, the political context of energy policy as such has undergone 
radical change during recent years particularly due to growing recognition of the 
relevance of climate change and energy security.188
Furthermore, the security of supply aspect highlights the essential depend-
ence of all EU activities on the continuous supply of energy.189 Talus writes that 
if security of supply were ever seriously at risk ‘one should have little doubt that 
political and public pressure would very quickly make energy supply an absolute 
priority with little or no regard paid to environmental implications’.190 The EU bi-
ofuels regime reflects this truism in a more sober tone: even when the primary in-
centive for introducing the 10% target is based on environmental grounds, there 
183  COM(2013) 17 final, at 7 and COM(2014) 15 final, at 6–7.
184  COM(2008) 30 final, at 8. 
185  Ibid., at 7–8.
186  Recital 14 of the Renewable Energy Directive. Boasson – Wettestad 2013, at 79.
187  COM(2006) 34 final, at 3.
188  Pallemaerts 2011, at 51.
189  Talus 2013, at 186–187.
190  Ibid.
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are other motives, such as the need to sustain the internal efforts to reinforce the 
EU’s domestic energy supply, which might help to explain the grounds for the 
origins of the target. This is partly evident also in the fact that the political com-
mitment to the 10% target was made by the European Council (the Council) in 
March 2007,191 while the impact assessment accompanying the Renewable Energy 
Directive was only ready in 2008.192 Dehue, Meyer and Hettinga opine that the 
assessments on which the proposed 10% biofuel target is based do not allow one 
to conclude that such a target would not cause negative environmental impacts.193 
Sharman and Holmes also take the view that the fact that the Council commit-
ted to a target without taking the full assessment into account ‘provides the first 
indication that motives other than scientific evidence related to environmental 
sustainability and GHG emissions reductions played a part in the policy decision 
to establish the 10 per cent target’.194
Finally, it should also be noted that the proposal for the Renewable Energy 
Directive is rather unambiguous as to the motives behind the 10% target: 
However, it is proposed that each Member State shall achieve at least a 10% share of 
renewable energy (primarily biofuels) in the transport sector by 2020. This is done for 
the following reasons: (1) the transport sector is the sector presenting the most rapid 
increase in greenhouse gas emissions of all sectors of the economy; (2) biofuels tackle 
the oil dependence of the transport sector, which is one of the most serious problems of 
insecurity in energy supply that the EU faces; (3) biofuels are currently more expensive 
to produce than other forms of renewable energy, which might mean that they would 
hardly be developed without a specific requirement.195
Taking into account the earlier quote on the legal basis of the Directive together 
with this one, indicating the underlying reasons for the 10% target, the result 
is rather perplexing. Furthermore, the picture becomes even more interesting 
when taken together with the earlier finding, noted above, to the effect that meas-
ures based on the environmental provisions TFEU seem to enable broader legal 
grounds for measures dealing with environmental or climate change. If the envi-
ronmental and climate grounds for the introduction of the 10% target cannot be 
effectively defended, the environmental and climate perspective certainly stands 
out in the elaboration of the impacts of the target. The mandatory target driving 
biofuels policy is heavily affected by serious controversies surrounding the large-
scale introduction of biofuels. The EU biofuels regime as such, including the 10% 
target, has been contested and criticised from the outset. Indeed, for example, a 
191  Council of the European Union, 8/9 March 2007 Presidency Conclusions, 2 May 2007, Chapter IV, 
paras. 6 and 7. 
192  The proposal for a 10% target is based on several impact assessments that assess the environmental 
consequences of certain biofuel targets. The actual impact assessment of the impact of the 10% target is 
not fully included in the impact assessment that accompanies the proposal for the Renewable Energy 
Directive. See COM(2008) 19 final, at 7. 
193  Dehue et al. 2007, at 1.
194  Sharman – Holmes 2010, at 310.
195  COM(2008) 19 final, at 8.
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search in the EurActiv media service using the word ‘biofuels’ returns around 
700 results for the period between September 2001 and September 2014.196 
The increased production of biofuels, following the incentives set for biofuels, 
has raised serious concerns on a global scale over their environmental and social 
performance.197 The sustainability dilemma associated with biofuels (but only 
from an environmental perspective) was also apparent in the preparatory work 
for the Renewable Energy Directive where it was noted that whilst biofuels are 
the only viable alternative transport fuel for the foreseeable future, their growth 
depends on the setting of criteria relating to their environmental sustainability. 
Hence ‘rules are critical in order to ensure that the environmental benefits of us-
ing biofuels outweigh any possible environmental disadvantages’.198 In addition, 
the political commitment to the mandatory targets also states that the ‘binding 
character of this target is appropriate subject to production being sustainable’.199 
Biofuels are thus a showpiece for a sustainable development challenge that links 
economic, social and environmental challenges together, and all attempts to gov-
ern for sustainability inherently raise contradictions.200 
Paradoxically, however, if left unchanged the current EU biofuels regime will 
lead to more, not less GHG emissions and the environmental disadvantages will 
outweigh any possible environmental benefits.201 The main sustainability chal-
lenges related to biofuels are summarised below. 
Firstly, it is important to note which biofuels are included in the 10% target 
and used in Europe. Article 2(i) of the Renewable Energy Directive defines biofu-
els as ‘liquid or gaseous fuel for transport produced from biomass’. Since the term 
‘biofuels’ is used in many contexts, it is worth clarifying that in an EU context the 
term refers particularly to biomass-based fuels used in the transport sector.202 The 
10% target for the transport sector is defined as a share of final energy consumed 
in the transport sector which is to be achieved from renewable sources as a whole, 
and not from biofuels alone. Therefore, the 10% target can also include, for exam-
ple, electricity produced from renewable sources and consumed in all types of 
196  See <http://www.euractiv.com/search/site/biofuels> (10 October 2014). The EurActiv Media 
Network is an independent and integrated media office focusing on EU policy news, and contributing 
to transparency and efficiency in EU affairs.
197  See, e.g. recent elaborations on the issue from Jansson – Kalimo 2014, at 107–108.See also Mol 2010, 
at 66–73. 
198  COM(2008) 30 final, at 8.
199  Council of the European Union, 8/9 March 2007 Presidency Conclusions, 2 May 2007, Chapter IV, 
para. 7.
200  United Nations Conference on Sustainable Development held in Rio de Janeiro from 20 to 22 June 
2012 referred to the concept of sustainable development as a multi-level, interlinked phenomena: 
‘sustainable development at all levels, integrating economic, social and environmental aspects and 
recognizing their interlinkages’. See further on the concept of sustainable development, The Future We 
Want outcome document, at 2 and 25. See also Lee et al. 2008, at 4–8. See also Bailis – Baka 2011, at 828.
201  See also Dehue – Meyer – Hettinga 2008, at 1 and 3 For a more general perspective on biofuels, see 
e.g., Searchinger et al. 2008, at 1238–1240. Gallagher 2008, at 8–11; de Santi 2008, at 23.
202  Article 2(e) provides that biomass refers to the biodegradable fraction of products, waste and 
residues from biological origin from agriculture (including vegetal and animal substances), forestry 
and related industries including fisheries and aquaculture, as well as the biodegradable fraction of 
industrial and municipal waste. 
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electric vehicles, as provided for in Article 3(4)(c). However, the target will largely 
be met through biofuels.203 
The most commonly known and used types of biofuel, both within the EU 
and globally, are biodiesel and bioethanol.204 These require only modest changes 
to vehicle technology and the existing fuel distribution infrastructure in order 
to be used. Producing biomass for biofuels on arable land relates to other central 
biofuel concepts: first, second and third-generation biofuels. Generally speaking, 
the first generation (conventional) biofuels are considered as harmful biofuels as 
they are made from food crops (e.g. sugar, starch or vegetable oil). Both biodiesel 
and bioethanol are first generation biofuels, produced almost exclusively on ar-
able land.205 The term ‘advanced biofuels’ generally refers to second generation 
biofuels, which are made from non-food feedstocks (e.g. wastes, agricultural and 
forestry residues, energy crops); and to some extent also to third-generation bio-
fuels derived from algae-based feedstock (aquatic autotrophic organisms).206
Sustainability concerns related to biofuels can be roughly divided into two 
categories. Carbon concerns refer to the net GHG reductions of biofuels in com-
parison to fossil fuels, and non-carbon concerns relate to other environmental 
and social concerns.207 Non-carbon concerns cover environmental impacts such 
as the loss of biodiversity caused by harvesting biomass for biofuels in biodiver-
sity-rich forest areas, the increased need for fresh water and increased demand 
for pesticides. They also cover social impacts such as rises in food prices caused 
by competition between commodities (food versus fuel). 
In respect of carbon concerns, the major argument against biofuels is the un-
certainty over the full life-cycle emissions of GHGs due to the effects of land 
use change. The scientific evidence on the sustainability challenges in respect 
of first generation biofuels is rather conclusive. In 2011, the Scientific Committee 
of the European Environment Agency (EEA) released an opinion that discussed 
the method of calculation applied in the Renewable Energy Directive to measure 
GHG reduction.208  The EEA opinion concluded as follows:
Producing energy from biomass is meant to reduce GHG emissions. But burning bio-
mass increases the amount of carbon in the air (just like burning coal, oil and gas) if 
harvesting the biomass decreases the amount of carbon stored in plants and soils, or 
reduces ongoing carbon sequestration. Two important factors that determine whether 
bioenergy reduces carbon in the atmosphere compared to fossil fuels are (i) where and 
203  COM(2013) 175 final, at 11; COM(2008) 19 final, at 8.
204  In 2013, the 28 EU Member States consumed 13.6 million tonnes of oil equivalent (Mtoe) of biofuels. 
Biodiesel contributed 79% and bioethanol contributed 19.9% of the total. Both biodiesel and bioethanol 
are so-called first generation (conventional) biofuels produced from food crops. Biofuels Barometer 
2014, at 2 and 8.
205  See Hamenlinck 2012, at iii.
206  The Renewable Energy Directive does not define the different biofuel categories. For definitions, 
see e.g. Sims et al. 2008, at 5–7.
207  Lin 2011, at 24.
208  Article 19 of the Renewable Energy Directive lays down rules for the calculation of the greenhouse 
gas impact of biofuels and bioliquids. See the EEA opinion, at 1.
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(ii) how the biomass is produced and harvested. Hence, legislation that encourages 
substitution of fossil fuels by bioenergy, irrespective of the biomass source, may even 
result in increased carbon emissions – thereby accelerating global warming.209 
The IPCC’s Fifth Assessment Report notes that while biofuels ‘can allow’ reduc-
tions in fossil-fuel use and GHG emissions, they often shift environmental bur-
dens towards land-use-related impacts.210 Replacing fossil fuels with biofuels 
does not, in itself, reduce GHG emissions from exhaust pipes because the com-
bustion of biofuels also results in emissions of, for example, CO₂.211 Therefore, 
the sustainability or otherwise of biofuels, or of their ability to mitigate climate 
change, does not concern the product as such, but instead the way the biofuel is 
produced. Essentially, this is what the Renewable Energy Directive tries to regu-
late and govern – not the product, but its production.
Moreover, discussion of the impacts of EU biofuels often boils down to two 
concepts: direct land-use change (DLUC) and indirect land-use change (ILUC). 
DLUC refers to the conversion of land that was not used to grow crops before 
into land used for the production of biofuel feedstocks. ILUC occurs when exist-
ing agricultural land is turned over to biomass production for biofuels and the 
agricultural purpose for which such land was previously used has to expand 
elsewhere to meet the existing (and increasing) demand for crops for food and 
feed. This expansion in land use often happens at the expense of forests, grass-
lands, peat bogs, wetlands, and other carbon-rich ecosystems.212 Therefore, the 
land-use-related impacts are particularly relevant in a third-country context, as a 
proportion of EU biofuels are imported from outside the EU.213 
In 2009, the Commission launched studies to examine the ILUC issue. One of 
these studies focused on land use effects, and concluded that land use emissions 
for the entire EU biofuels mandate eliminate more than two-thirds of the direct 
emission savings, and that emissions related to land use changes driven by bio-
fuel policies are a serious concern.214 
The following section analyses the relevant regulatory framework contained 
in the Renewable Energy Directive. It addresses how the Renewable Energy 
Directive responds to the complexities thrown up by biofuels and the legal rules 
designed to ensure that the biofuels that count for the purposes of the 10% target 
are sustainable.
209  The EEA opinion, at 1.
210  IPCC AR5 WGIII AFOLU, at 99.
211  The EEA opinion, at 2.
212  IPCC AR5 WGIII AFOLU, at 92.
213  COM(2013) 175 final, at 10–11.
214  Laborde 2011, at 17–19.
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2.2 THE EU BIOFUELS REGIME
The Renewable Energy Directive notes that biofuels production should be sus-
tainable:
Biofuel production should be sustainable. Biofuels used for compliance with the tar-
gets laid down in this Directive, and those that benefit from national support schemes, 
should therefore be required to fulfil sustainability criteria.215
As this exhortation appears in one of the recitals to the Directive, it does not 
contain any normative content as such and merely sets out reasons for the bind-
ing provisions of the Directive. It does, however, both acknowledge the sus-
tainability challenges associated with biofuels and signal the need to ensure 
that Europe’s biofuels are produced in a sustainable manner. Thus the regime 
claims to be the ‘the most comprehensive and advanced binding sustainability 
scheme of its kind anywhere in the world’.216 In this context it should be noted 
that in addition to the EU, intergovernmental organisations, national and sub-
national governments, companies, and civil society organisations have also de-
veloped a plethora of standards, meta-standards, and codes of conduct that aim 
to define the conditions applicable to the sustainable production of biofuels.217 
Bailis and Baka note that although the field is ‘populated by dozens of efforts’, 
state-driven (i.e. the United States and the EU) regulations appear to dominate 
the major biofuel markets.218 As of early 2014, at least 63 countries used regula-
tory policies to promote the production or consumption of biofuels for trans-
port purposes.219
The sustainability criteria and their verification
To tackle the sustainability concerns raised in relation to biofuels, the Renewable 
Energy Directive establishes a biofuels regime that has two key elements – the 
sustainability criteria for biofuels (Article 17) and verification of compliance 
with the sustainability criteria (Article 18). To facilitate implementation of the 
Directive in the Member States, the Commission has issued two communica-
tions. The Communication on Practical Implementation was issued to enable 
consistent implementation of sustainability criteria and counting rules for biofu-
els.220 The Communication on Voluntary Schemes was issued to set out how the 
Commission intends to meet its responsibilities as regards the recognition of the 
voluntary certification schemes and setting the default values for the calculation 
215  Recital 65 of the Renewable Energy Directive.
216  Communication on Practical Implementation, at 8.
217  See also Romppanen 2012a, at 136.
218  Bailis – Baka 2011, at 827 and 829. See Renewables Global Status Report 2014, at 27. See also, for an 
in-depth discussion of the matter, Jansson – Kalimo 2014, at 108–118.
219  See Renewables Global Status Report 2014, passim.
220  Communication on Practical Implementation, at 8.
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of the GHG emission savings. 221 Both communications are regarded as soft law 
and have no binding character.222 
The use of soft law, such as the communications, is characteristic of EU envi-
ronmental law.223 The complexity of environmental law has increased, and thus 
it relies more on broad and imprecisely defined framework norms such as the 
Renewable Energy Directive. This also entails increased use of guidance that is 
then relied upon to facilitate a more consistent approach to implementation in 
Member States and to ensure a higher level of compliance.224 The EU generally 
adopts non-binding instruments when it lacks powers to adopt binding meas-
ures.225 The Commission has the option to stipulate binding measures (based on 
Article 4 TFEU and shared competence on environment), but instead relies on 
the use of softer measures to enable the use of less prescriptive methods of co-
ordination.226 While the Renewable Energy Directive also provides for the use of 
binding measures, there is nothing new in the EU opting to use soft law instru-
ments, which have certain advantages over binding measures, including being 
more flexible and coordinative in their approach.227 However, the use of soft law 
instruments brings to the fore particular challenges, such as whether the particu-
lar instrument at hand is drafted in such a way as to permit its objectives to be 
transposed into national law in sufficient detail.228 These challenges are discussed 
in detail in the chapters that follow.
The sustainability criteria are related to GHG emission reductions of biofu-
els and restrictions on the use of certain land types for the biomass production 
for biofuels. The sustainability criteria apply to both biofuels and bioliquids.229 
Article 17(1) also provides that the sustainability criteria apply to domestic as well 
as imported biofuel. Articles 5(1) and 17(1) of the Directive provide that only bio-
fuels that meet the sustainability criteria can be measured against the mandatory 
national targets or taken into consideration when measuring compliance with 
the renewable energy obligations. In addition, only biofuels that meet the sus-
tainability criteria are eligible for national financial support measures. In other 
words, Member States are not allowed to provide financial support for biofuels 
that do not meet the sustainability criteria. Hence compliance with the sustain-
ability criteria is not a mandatory precondition, since Member States can law-
fully allow biofuels that do not meet the sustainability criteria to be placed on 
the European market. However, the incentive for compliance is set at a very high 
221  Communication on Voluntary Schemes, at 1.
222  Communication on Practical Implementation, at 8.
223  Scott 2011, at 330.
224  Ibid.
225  C-322/88 Salvatore Grimaldi v Fonds des maladies professionnelles.
226  Scott 2011, at 347.
227  Senden 2013, at 61.
228  Scott 2011, at 330.
229  Article 2(h) of the Renewable Energy Directive defines bioliquids as ‘liquid fuel for energy purposes 
other than for transport, including electricity and heating and cooling, produced from biomass’. This 
thesis however focuses particularly on biofuels.
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level. For example, in 2011, between 5.5 and 6.9 billion euros of public funds was 
used to subsidise the use of conventional biofuels.230
Article 17(2) of the Renewable Energy Directive stipulates the required level of 
GHG emissions obtained from the use of biofuels and bioliquids. The reduction 
threshold was initially 35% but will rise ultimately to 60% for biofuels produced 
in installations where production starts on or after 1 January 2017. Article 19 lays 
down a specific methodology to be used to calculate the GHG impact of biofu-
els, and this is detailed further in Annex V. The land-use-related criteria are laid 
down in Article 17(3) to (5) and specify, in particular, that biofuels should not be 
made from raw material obtained from land with high biodiversity value (e.g. pri-
mary forest and other wooded land), nor from raw material obtained from land 
with high carbon stock (e.g. wetlands, continuously forested areas or peat bogs). 
Article 17(6) of the Directive requires that certain agro-environmental practices 
are observed in respect of the cultivation of biofuels.
The sustainability criteria laid down in Article 17 are fully harmonised.231 This 
means that the Member States do not have powers to adopt measures or rules of 
their own as regards, for example, the prerequisites for placing biofuels on the 
European market.232 The sustainability criteria were adopted under Article 114 
(formerly Article 95) TFEU. The Directive has a double legal basis, as it is based 
on two different TFEU articles. While the sustainability criteria explicitly target 
GHG emissions reductions (as an environmental objective), the legal basis for 
the sustainability criteria is still Article 114 TFEU, instead of Article 192 TFEU. 
As noted above, the 10% target is based on Article 192, and thus the Directive 
actually has a dual objective (Articles 192 – formerly Article 175 – and 114 togeth-
er). The proposal for the Directive explains that while the sustainability criteria 
themselves obviously pursue the aim of environmental protection, the Directive 
also prevents Member States from adopting measures that would obstruct trade 
in biofuels or raw materials. Thus as regard the sustainability criteria, the inter-
nal market is considered to be the primary objective. The proposal, however, also 
clarifies that the assessment ‘is not altered by the fact that environmental protec-
tion is also an important goal’.233
Article 18(3) of the Directive obliges EU Member States to conduct verification, 
as they are required to take ‘measures to ensure that economic operators234 sub-
mit reliable information’ and ‘make available to the Member State, on request, the 
data that were used to develop the information’ on compliance with the sustain-
230  Charles et al. 2013, at 1.
231  COM(2008) 19 final, at 8.
232  Full harmonisation exists where an EU measure intends to set standards for all products which are 
put into circulation within the EU. Krämer 2012, at 114.
233  COM(2008) 19 final, at 8.
234  The term ‘economic operator’ is not defined in the Directive. The Communication on Practical 
Implementation explains that it is the Member States’ task to define which economic operators need 
to submit the information concerned. Since most transport fuels are subject to excise duty, which is 
payable on release for consumption, the obvious choice is to place the responsibility for submitting 
information on biofuels on the economic operator who pays the duty. Communication on Practical 
Implementation, at 9.
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ability criteria for biofuels to be taken into account when assessing compliance 
with the national targets for biofuels included in national support schemes. The 
establishment of a national system is one of the ‘measures’ used to implement the 
verification requirements. Alternatively, Member States may require economic 
operators to use the voluntary certification schemes that the Commission has 
recognised for the purposes of verification. Voluntary certification schemes are 
non-State, privately operated compliance and control systems certifying the sus-
tainability of biofuels. There are currently 19 recognised schemes,235 which are 
intended as the principal means of demonstrating compliance with the sustain-
ability criteria.236 However, the proposal for the Directive does not really discuss 
the Commission’s motives for encouraging the development of voluntary certifi-
cation schemes; i.e. why the Commission chose to rely on private actors instead 
of on traditional regulation.
One issue should be highlighted at this stage in respect of the use of voluntary 
certification schemes to verify compliance (the issues are discussed in greater 
detail in the following chapter). That is that these schemes are one of the most 
controversial elements of the EU biofuels regime’s governance system, largely 
because their credibility is undermined by the lack of transparency of the rec-
ognition process conducted by the Commission.237 While the Directive requires 
that the Commission can only accept schemes that meet ‘adequate standards of 
reliability, transparency and independent auditing’,238 the legislative framework 
does not define these ‘adequate standards’ in greater detail or give stakeholders 
the opportunity to participate in the recognition process.239 
Finally, the Member States can also refer to bilateral or multilateral agree-
ments with third countries containing provisions on sustainability criteria that 
reflect those contained in the Renewable Energy Directive. As of yet no bilateral 
or multilateral agreements for verifying biofuels exist. Hence the Member States 
basically have two main options as to how to create the system through which 
their economic operators show compliance with the sustainability criteria: a na-
tional system or voluntary certification schemes. This flexibility is given to the 
Member States to enable them to create a system that best suits their national 
circumstances. The Member States are also free to combine the use of different 
methods.
Article 18 of the Directive requires that the entire life-cycle of a batch of biofu-
els needs to be proven to be sustainable. Measuring the sustainability of biofuels 
is difficult and requires technical knowledge over highly sophisticated indus-
235  For an up-to-date list, see <http://ec.europa.eu/energy/renewables/biofuels/sustainability_schemes_
en.htm> (13 October 2014).
236  See e.g. recital 79 of the Renewable Energy Directive.
237  Romppanen 2012b, passim.
238  Article 18(5) of the Renewable Energy Directive.
239  For a detailed discussion, see Romppanen 2012b, passim.
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try.240 The biofuel production chain from the fields to the fuel distributor involves 
various processes.241 In order to show that the final biofuel product is sustainable 
under the Directive, the raw material or the intermediate products used need to 
be verified. The method by which a connection is made between information or 
claims concerning final products is called the chain of custody.242 There are sev-
eral chain-of-custody options for biofuels, but the method laid down in Article 
18(1) of the Renewable Energy Directive is called the mass balance system. In 
simple terms, this is a method that requires a physical link between all stages of 
the production chain.243
Crucially, Article 18(3) of the Directive obliges Member States to require that 
economic operators arrange for ‘an adequate standard of independent auditing’. 
Auditing verifies that the systems used by economic operators are ‘accurate, relia-
ble and protected against fraud’ (Article 18 [3] of the Renewable Energy Directive). 
Economic operators must therefore provide the relevant national authority with 
this information in accordance with Member State requirements. It is worth not-
ing that the verification requirement applies both to the national systems and to 
the voluntary certification schemes. It is also important to highlight that verifiers 
are private actors, who act as the agents of public authorities when carrying out 
their verification functions. The use of private actors for functions traditionally 
carried out by public authorities is a departure from the traditional Community 
method of regulation.
Article 18 of the Directive gives centre stage to private actors; firstly through 
the inclusion of voluntary certification schemes, and secondly through the re-
quirement for external verification of whether biofuels traded in the EU and 
measured against the mandatory targets or benefitting from national support 
schemes comply with the sustainability criteria.
The credibility of implementation framework for the verification of compli-
ance depends essentially upon private actors’ performance in verifying the sus-
tainability of biofuels. Although the sustainability criteria are the cornerstone 
of the Renewable Energy Directive, their successful fulfilment largely depends 
upon the effectiveness of the verification methods.244 The verification of compli-
240  To offer a practical example: Annex V of the Renewable Energy Directive sets the rules for calculating 
the GHG impact of ‘biofuels, bioliquids and their fossil fuel comparators’. It stipulates that GHG 
emissions from the production and use of transport fuels and biofuels shall be calculated as E = eec 
+ el + ep + etd + eu – esca – eccs – eccr – eee, where E stands for the total emissions from the use of 
the fuel, and the other abbreviations stand for emissions from the extraction or cultivation of raw 
materials, annualised emissions from carbon stock changes caused by land-use change, emissions 
from processing, emissions from transport and distribution, emissions from the fuel in use, emission 
saving from soil carbon accumulation via improved agricultural management, emission saving from 
carbon capture and geological storage, emission saving from carbon capture and replacement and 
emission saving from excess electricity from cogeneration. In addition, there are further requirements 
relating to the calculation of the actual GHG saving from biofuels and there is also, for example, a 
methodology for calculating the annualised emissions from carbon stock changes by land-use change 
and set of default values.
241  Communication on Voluntary Schemes, at 5.
242  Ibid.
243  Ibid.
244  See also Howes 2010, at 130.
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ance determines whether the biofuels calculated as contributing to the 10% tar-
get are actually sustainable by reference to the Directive. Hence, this procedure 
places great faith in the performance and qualifications of the private actors par-
ticipating in the implementation of the Directive. However, these requirements 
are not laid down in the Directive itself, but in a non-binding communication.245 
Overall, the Directive currently fails to take fully into account negative side 
effects of the production of biofuels that it so strongly incentivises. Although the 
Directive as such is a step forward as to recognising the potential negative im-
pacts of biofuels production, the current substantive scope of it sustainability 
requirements is limited. Notably, the sustainability criteria do not cover the ILUC 
impacts described above.246 This aspect of has been one of the most debated sub-
stantive issues under the EU biofuels regime,247 and as will be discussed further 
below, also a very tricky challenge to tackle. 
Advanced biofuels
The Renewable Energy Directive encourages the use of biofuels which offer ad-
ditional benefits, such as that of diversification as offered by advanced biofuels.248 
However, the Directive is rather short on substantive rules on advanced biofuels. 
The definition of biomass as in Article 2(e) includes also ‘e.g. waste and residues 
from biological origin’. Article 17(1) stipulates that biofuels and bioliquids pro-
duced from wastes and residues other than agricultural, aquaculture, fishery, 
and forestry residues need only meet the requirement for GHG reductions. In 
addition, the contribution of wastes and residues can be calculated twice (double 
counting) when measuring compliance with the target (Article 21[2]). The count-
ing rules on double counting are given in Article 19 and specified in Annex V of 
the Directive.  However, it is significant that the Directive does not specifically 
define ‘wastes and residues’ (or ‘co-products’, as in Article 19 of the Directive). 
The Communication on Practical Implementation explains that the Commission 
considers that these concepts ‘should be interpreted’ in line with the objectives of 
the Directive which in this context refer to the objective of diversification of feed-
stocks and that no emissions are allocated to co-products which production did 
not aim for (e.g. straw in the case of wheat production).249 In this context waste can 
be understood as any substance or object which the holder discards or intends or 
is required to discard. However, raw materials that have been intentionally modi-
fied to count as waste, should not be considered as waste. Residues can include 
agricultural, aquaculture, fisheries and forestry residues as well as processing 
residues (i.e. the substance that is not the end product that a production process 
245  See Communication on Voluntary Schemes.
246  For an in-depth discussion of the ILUC issue from a regulatory perspective, see Jansson – Kalimo 
2014, at 133–138 and 157.
247  See e.g. Romppanen 2012a, passim.
248  Recital 89 of the Directive states: ‘biofuels made from waste, residues, non-food cellulosic material, 
ligno-cellulosic material and algae’.
249  Communication on Practical Implementation, at 13.
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directly seeks to produce).250 Yet the rules and definitions on wastes and resi-
dues are not clear enough for the purposes of implementation, and some Member 
States such as Finland have seen it necessary to clarify these rules within their 
national systems.251 It would, however, be essential to produce sufficiently clear 
definitions and rules on double counting as the rules laid down in the Directive 
provide diverging treatment for the feedstock depending on whether it is classi-
fied as a waste, residue or co-product.
Furthermore, it should also be noted that the sustainability criteria only apply 
to biofuels and bioliquids, and not to solid biomass. Solid and gaseous biomass 
are produced from, for example, processing residues from forest-based industries. 
Solid biomass is used for energy purposes in electricity, heating and cooling.252 
A wide range of biomass feedstocks (e.g. forestry and agricultural residues) used 
for heat and electricity production can also be used to produce advanced biofuels 
for transport.253  Currently, however, energy from solid biomass for the purposes 
of electricity, heating and cooling can be counted towards the mandatory renew-
ables targets regardless of sustainability or emission-reduction considerations. 
The sustainability criteria for solid biomass have been debated in the EU for years 
and this debate has been characterised both by conflicting internal views and by 
strong lobbying from the European forest industry. In 2010 the Commission was 
concerned as to the sustainability of the use of solid biomass, and produced a re-
port on solid biomass which recommended that Member States that either have, 
or which will introduce, national sustainability schemes for solid and gaseous 
biomass used in electricity, heating and cooling, ‘ensure that these in almost all 
respects are the same as those laid down in the Renewable Energy Directive’ as 
this would ensure ‘greater consistency and avoid unwarranted discrimination’ 
in the use of raw materials.254 In 2013, the Commission even produced a draft 
proposal for a directive on solid biomass, but this was cancelled in 2014.255 For 
the post-2020 period however, ‘an improved biomass policy will be developed’.256 
The sustainability criteria for solid biomass have fallen victim to the deep con-
troversies surrounding the issue. If a set of sustainability criteria for solid bio-
mass appears within the 2030 framework, it is likely to be based on the same type 
of regulatory architecture as that established for biofuels and bioliquids. 
Monitoring and reporting
The sustainability criteria do not effectively take into account the other environ-
mental and social impacts of biofuels, particularly as to their third country aspect. 
250  Ibid.
251  See in more detail, Romppanen – Kankaanrinta 2014, at 75–76.
252  COM(2010) 11 final, at 1. See also Romppanen 2012, at 134.
253  See the definition of ‘biomass’ included in Article 2(e) of the Renewable Energy Directive, and 
footnote 202 above. See also SWD(2014) 259 final, at 11.
254  COM(2010) 11 final, at 8.
255  The Commission ‘will closely monitor the origin and the end-use of biomass in the EU, with the 
view to take appropriate corrective action, if needed’. SWD(2014) 259 final, at 27.
256  Ibid., See also COM(2014) 15 final, at 8.
53
The Directive states that the incentives it provides will encourage the increased 
worldwide production of biofuels.257 When biofuels are produced within the EU, 
they should of course comply with its extensive environmental acquis with re-
spect to its requirements relating to such matters as groundwater and surface 
water quality, but they would also need to be justified as regards other require-
ments originating from outside environmental regulation (such as social require-
ments). It is noted in the Directive that there is a concern that the production of 
biofuels and bioliquids in ‘certain third countries’ might not ‘respect minimum 
environmental or social requirements’.258 Therefore, the Directive encourages the 
development of multilateral and bilateral agreements and the use of international 
or national schemes that cover key environmental and social considerations. In 
the absence of such schemes, the Directive states that Member States should require 
their operators to report on those issues.259 As these statements are made in the 
recitals to the Directive, they have no formal normative effect.
Articles 17, 18 and 23 of the Directive require the Commission to monitor a 
range of issues surrounding biofuels and bioliquids, including their impact on 
sustainability, biomass markets, commodity and food prices, and the need for 
measures on soil, water and air protection. Under Article 17(7) of the Directive, 
the Commission is required to monitor the impacts of biofuel consumption in the 
EU and main third countries of supply.260 This includes, for instance, checking 
compliance with particular international conventions:
7.   The Commission shall, every two years, report to the European Parliament and the 
Council, in respect of both third countries and Member States that are a significant 
source of biofuels or of raw material for biofuels consumed within the Community, on 
national measures taken to respect the sustainability criteria set out in paragraphs 2 
to 5 and for soil, water and air protection. The first report shall be submitted in 2012.
The Commission shall, every two years, report to the European Parliament and the 
Council on the impact on social sustainability in the Community and in third coun-
tries of increased demand for biofuel, on the impact of Community biofuel policy on 
the availability of foodstuffs at affordable prices, in particular for people living in de-
veloping countries, and wider development issues. Reports shall address the respect 
of land-use rights. They shall state, both for third countries and Member States that 
are a significant source of raw material for biofuel consumed within the Community, 
whether the country has ratified and implemented each of the following Conventions 
of the International Labour Organisation:
257  Recital 74 of the Renewable Energy Directive.
258  Ibid.
259  Ibid.
260  See also Commission Staff Working Document accompanying the document Report from the 
Commission to the European Parliament, the Council, the European Economic and Social Committee 
and the Committee of the Regions. Renewable energy progress report (COM[2013] 175 final), 
SWD(2013) 102 final, at 24.
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 ₋ Convention concerning Forced or Compulsory Labour (No 29),
 ₋ Convention concerning Freedom of Association and Protection of the Right to 
Organise (No 87),
 ₋ Convention concerning the Application of the Principles of the Right to Organise 
and to Bargain Collectively (No 98),
 ₋ Convention concerning Equal Remuneration of Men and Women Workers for Work 
of Equal Value (No 100),
 ₋ Convention concerning the Abolition of Forced Labour (No 105),
 ₋ Convention concerning Discrimination in Respect of Employment and Occupation 
(No 111),
 ₋ Convention concerning Minimum Age for Admission to Employment (No 138),
 ₋ Convention concerning the Prohibition and Immediate Action for the Elimination 
of the Worst Forms of Child Labour (No 182).
Those reports shall state, both for third countries and Member States that are a signifi-
cant source of raw material for biofuel consumed within the Community, whether the 
country has ratified and implemented:
 ₋ the Cartagena Protocol on Biosafety,
 ₋ the Convention on International Trade in Endangered Species of Wild Fauna and 
Flora.
Article 18(9) requires the Commission to report, also biannually, on the ‘effec-
tiveness of the system in place for the provision of information on sustainabil-
ity criteria’ and ‘whether it is feasible and appropriate to introduce mandatory 
requirements in relation to air, soil or water protection, taking into account the 
latest scientific evidence and the Community’s international obligations.’ Finally, 
Article 23(1) of the Directive stipulates that ‘the Commission shall monitor the 
origin of biofuels and bioliquids consumed in the Community and the impact of 
their production, including impact as a result of displacement, on land use in the 
Community and the main third countries of supply’. This monitoring is based on 
the Member State’s reporting, as in Article 22. 
Monitoring and reporting by the Commission were not covered in great detail 
in the thesis articles. However, this is an interesting issue that calls for further re-
search. While this is beyond the scope of this thesis, a few points are noted here. 
Firstly, pursuant to Article 23(8), by December 2014, the Commission will have to 
present a report reviewing a number of key elements of the Renewable Energy 
Directive, notably the transport target contained in Article 3(4), and submit ap-
propriate proposals in accordance with the report‘s findings. Secondly, the moni-
toring requirements could be regarded as rather weak, as it follows from Articles 
17(7), 18(9) and 23(5) that the Commission ‘shall, if appropriate, propose corrective 
action’. Ideally, this system of monitoring should ‘reveal any weaknesses in the 
approach.’261 The nature of the Commission’s discretion as regards reporting its 
261  Jansson – Kalimo 2014, at 115.
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social sustainability concerns and proposing corrective action is currently rather 
vague and leaves open questions as to the appropriateness of the Commission 
being responsible for monitoring and reporting on performance.262 
Just to note in passing here, the evolving regulatory approaches of environ-
mental law, e.g. from the use of directives to the use of flexible framework direc-
tives perhaps implies also a change in the Commission’s role as the institution ob-
ligated to ensure consistent application of EU law. Where a framework directive 
such as the Renewable Energy Directive allow for greater flexibility as regards 
national implementation (for example, alternative methods for the verification of 
compliance), the role of monitoring and reporting becomes more relevant.263 
The renewable energy progress report from 2013 indicates that the estimates 
contained in it do not include indirect agricultural intensification effects or indirect 
land use change effects which reduce the CO₂ savings available from biofuels.264 
When these emissions are included, ‘estimated savings are significantly reduced, 
reflecting the dominance of “1st generation”, often food crop-based biofuels which 
have lower or no estimated greenhouse gas emissions savings’.265 The report also 
comments on the social sustainability of biofuels by stating that it is not yet clear if 
the EU’s demand for the use of biofuels contributes to the abuse of land use rights.266 
The Renewable Energy Directive’s revision
The EU’s biofuel regime, and its entire renewables policy, is currently undergo-
ing reform. In March 2012, the Commission issued a proposal to revise the sus-
tainability criteria contained in the Directive.267 In essence, the proposal involved 
limiting the use of first generation biofuels and boosting advanced biofuels from 
feedstocks that do not create an additional demand for land, thus limiting the 
ILUC impact of biofuel production.268 In June 2014, the Energy Council reached 
a political agreement on the draft Directive. The agreement addressed the ILUC 
phenomenon and started a transition to biofuels with lower ILUC risks. The 
agreement included a 7% cap on the amount of first generation biofuels that can 
be counted as part of the renewable energy target under the Directive.269 The 
political agreement was to be followed by the formal adoption by the Council of 
its position at first reading. However, the debate on biofuels within the EU contin-
ued as various stakeholders did not agree on the proposed 7% cap.270
262  Maitre – Meissner Pritchard 2011, at 2 and 19.
263  See also cases T-183/07 Poland v Commission and T-263/07 Estonia v Commission that concerned 
the Commission’s powers in relation to reviewing the national allocation plans under the Directive 
2003/87/EC.
264  COM(2013) 175 final, at 12. 
265  Ibid.
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267  COM(2012) 595 final.
268  Ibid., at 2–3 and 8.
269  See further, e.g. Council of the European Union, press releases, Proposal on indirect land-use change: 
Council reaches agreement, Luxembourg 13 June 2014, 7550/14, at 2–3.
270  EurActiv, News, Biofuels debate continues, despite EU agreement, 17 July 2014, <http://www.euractiv.
com/sections/sustainable-dev/biofuels-debate-continues-despite-eu-agreement-302834> (12 September 
2014).
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In December 2014, the Council adopted its position at first reading, proposing 
the 7% cap on the share of energy produced from food crops of the final con-
sumption of energy in transport in the Member States in 2020.271 In February 2015, 
the European Parliament (the Parliament) environment committee (ENVI) voted 
on the draft recommendation, agreeing on a tougher cap of 6%.272 A number of 
controversial issues remained on the table, as the Member States agreed to a 7% 
cap and the Parliament instead sought to tighten that target to a maximum of 
6%. The disagreement between the Council and the Parliament centred around 
three distinct issues: (1) how much biofuel can be derived from food crops (i.e. 
the amount of the cap); (2) what is best way to calculate ILUC emissions; and (3) 
what level and type of support should be given to advanced biofuels, and what 
should be included in that category. One option discussed was the possibility of 
imposing binding targets on advanced biofuels. While the Council suggested an 
optional target of 0.5%, the Parliament, with the aim of hastening the switchover 
to advanced biofuels, proposed a binding target of 1.25%.273 The revision of the 
Renewable Energy Directive could potentially also bring (some) much-needed 
clarity to the question of what exactly are advanced biofuels and, by extension, 
what are the rules on double counting.
The co-legislators had the third trilogue meeting on 14 April 2015, and ended 
up agreeing on a compromise deal considerably weaker than the ambitious stand 
taken by the Parliament in February. The cap on first generation biofuels was 
agreed at 7% (by 2020). The cap therefore allows an increase in the consump-
tion of biofuels from today’s level, which is around 5%.274 The agreement does 
not detail the emissions linked to ILUC (i.e. produce ILUC factors) determining 
which biofuels can be counted towards national biofuels targets.275 Instead, the 
Commission will be required to report on the emissions caused by freeing up 
more land to grow food crops needed when land has been switched to biofuel 
crop production (ILUC), but EU Member States will not have to do anything to 
actually reduce them. As to advanced biofuels, the draft legislation sets an in-
dicative target of 0.5% by 2020. Member States may set a lower target on certain 
grounds. The text of the agreement will be put to a final vote in the plenary ses-
sion in late April, and Member States will need to enact the legislation by 2017.276 
271  Council of the European Union, 10 December 2014, at 35.
272  European Parliament, 20 February 2015, at 14.
273  Council of the European Union, 10 December 2014, at 36–37; European Parliament, 20 February 2015, 
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draft-law-313239> (11 April 2015).
274  Biofuels Barometer 2014, at 13.
275  See also European Environmental Bureau news, 14 April 2015, <http://www.eeb.org/index.cfm/
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The agreement is far from satisfactory, but better than nothing. EU Member 
States have diverging interests, capabilities and approaches in relation to the pro-
motion of renewable energy as a whole, and as regards particular types of biofu-
els. This agreement, of course, reflects these diverging interests and aims to pro-
vide greater policy certainty to the biofuels industry, which is currently seeking 
to boost the market for first generation biofuels. On the other hand, however, the 
outcome leaves many issues for the Member States’ to decide, which is likely to 
lead to diverging implementation of the legislation at national level.277
Overall, both the revision of the Renewable Energy Directive and the future 
2030 framework discussed in more detail the next subchapter seem to pave the 
way for the greater use of advanced biofuels in the future. As already stated, 
much of the current EU biofuels regime revolves around first generation biofu-
els.278 The latest renewable energy progress report states that improving the in-
centives for advanced biofuels rather than for first generation biofuels will be a 
central element in the years to come up to 2020.279 The future 2030 framework 
notes that the focus of policy development should be on further development 
and deployment of second and third generation biofuels (in addition to e.g. other 
alternative, sustainable fuels).280
Many argue that instead of using first generation biofuels, the use of ad-
vanced biofuels (e.g. biofuels made from crop or forestry residues or munici-
pal waste) should be incentivised.281 On a global scale, the International Energy 
Agency (IEA) anticipates the installation of the first commercial-scale advanced 
biofuel plants within the next decade, to be followed by rapid growth in ad-
vanced biofuel production after 2020. Several advanced biofuel pilot and dem-
onstration plants are already operating and a considerable number have been 
announced for the next five years. The majority of these plants are in North 
America and the EU.282
Research carried out by the European Climate Foundation indicates that 
Europe has significant untapped potential for converting waste from farm-
ing, forestry, industry and households to low- carbon biofuels for transport.283 
Although advanced biofuels have significant potential to offer, for example, genu-
ine reductions in GHG emissions, the production of advanced biofuels does not 
come without constraints. Furthermore, and crucially, most types of advanced 
biofuels require more research and development before becoming commercially 
viable.284 In addition, advanced biofuels come with their own sustainability chal-
lenges (such as soil carbon loss, the need to use extra fertilizer if residues are 
removed and indirect emissions caused by diverting residues and wastes from 
277  Ibid.
278  See e.g. COM(2013) 17 final, at 7.
279  COM(2013) 175 final, at 13.
280  COM(2014) 15 final, at 7.
281  Ibid., at 6–7.
282  Eisentraut et al. 2011, at 5–7, 23 and 35.
283  Harrison et al. 2014, at 4–8.
284  IPCC SRREN Bioenergy, at 215, 266–268 and 287. See also Harrison et al., at 4 and 12.
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their existing uses).285 The regulatory framework ensuring the sustainability of 
advanced biofuels is already partly, and will be in the future, based on methods 
similar to those on which the current framework on first generation biofuels is 
based. Verifying the sustainability of advanced biofuels presents a particular set 
of challenges, such as how to guarantee the origin of the raw materials (e.g. it is 
not permitted to intentionally produce waste that would then be regarded as ad-
vanced fuel – but how to regulate to ensure this does not happen). 
If the production and use of advanced biofuels are to be more strongly incen-
tivised, it would be of fundamental importance to manage their sustainability 
correctly right from the start and to permit only sustainable commercialisation of 
such biofuels, in order to avoid making the same mistakes again. Clarifying key 
concepts such as ‘waste’ and ‘residue’ at EU level would be an important first step 
in this endeavour. The above-mentioned research shows that, even allowing for 
the imposition of ambitious sustainability criteria, there is significant potential 
to produce biofuels from waste and residues.286 The future of advanced biofuels 
thus depends to a great extent upon the EU designing the 2030 framework in such 
a way as to promote sustainable low-carbon transport fuels, and to include strong 
sustainability safeguards for advanced biofuels.
The 2030 Climate and Energy Framework
The ILUC revision is not, however, the only ongoing revision. In January 2014, 
the Commission proposed the new policy framework for climate and energy for 
the period from 2020 to 2030.287 In October 2014, the European Council agreed on 
a ‘2030 Climate and Energy Policy framework’. The European Council endorsed 
a binding EU target of at least a 40% domestic reduction in GHG emissions by 
2030 compared to 1990; a target of at least 27% for the share of renewable energy 
consumed in EU in 2030; and an indicative target of at least 27% for improving 
energy efficiency by 2030. Contrary to the current legislative framework, the new 
framework does not include a sub-target for renewable energy in transport.288 The 
renewables target will be binding at EU level, and affords the Member States with 
flexibility without preventing them from setting their own more ambitious na-
tional targets.289 This flexibility would be governed by a new governance frame-
work:
285  Harrison et al. 2014, at 12–13.
286  Ibid.
287  COM(2014) 15 final.
288  It seems that the Council sees a need for a reconsideration of measures as regards the GHG emissions 
from the transport sector: ‘The European Council therefore invites the Commission to further examine 
instruments and measures for a comprehensive and technology neutral approach for the promotion of 
emissions reduction and energy efficiency in transport, for electric transportation and for renewable 
energy sources in transport also after 2020.’ European Council Conclusions on the 2030 Climate and 
Energy Policy Framework, at 5.
289  European Council Conclusions on the 2030 Climate and Energy Policy Framework, at 5. See also 
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The European Council agreed that a reliable and transparent governance system with-
out any unnecessary administrative burden will be developed to help ensure that the 
EU meets its energy policy goals.290
The new framework considers the EU emissions trading system (EU ETS) and 
the contribution to GHG reductions from renewables as being closely interlinked 
and complementary.291 Significantly, the 27% target is intended to reflect each 
Member State’s targets as of 2020.292 It does not, therefore, replace existing targets 
but is based on the hypothesis that all Member States will meet their renewables 
targets by that date. In other words, when all Member States have met their in-
dividual mandatory targets by 2020, mandatory targets are no longer necessary. 
This approach shows great faith in the successful implementation of the current 
renewables policy. The latest progress report from 2013 however highlighted that 
although there had been a ‘strong initial start in EU renewables growth under 
the new regime of the Renewable Energy Directive’, the report concluded that 
‘further efforts are needed to achieve the 2020 targets’.293 
Wyns et al. also find the Commission and Council’s views on renewable energy 
to be somewhat contradictory. While there will be a collective EU-wide binding 
target, the Member States will be free to decide on their own targets, based on their 
own capabilities and preferences, without at least a reference target being provided. 
The risk is that this non-binding ‘bottom up approach’ will fail to deliver a collec-
tive EU 2030 target given that several Member States are not on track to meet their 
current, binding national targets for 2020.294  Missing the 2020 renewable energy tar-
gets would have serious consequences for the EU. Of course, strong development 
of renewable energy is a crucial condition to move towards a low-carbon economy 
by 2050. In this respect, the current decade will be critical to putting Europe on the 
right track. Missing the targets would also slow down progress towards the three 
EU energy policy objectives: the EU would remain highly dependent on fossil fu-
els, therefore threatening the ‘security of supply’ and ‘sustainable energy’ goals.
The future of EU biofuels remains mired in uncertainty as further complex-
ity seems to lie ahead. In February 2015, the Commission introduced the Energy 
Union Package. The communication notes that following the newly agreed targets 
on renewable energy, the Commission ‘will propose a new Renewable Energy 
Package in 2016-2017’.295 This package would include a new policy on sustainable 
biomass and biofuels as well as new legislation to ensure that the 2030 target is 
met cost-effectively. However, no further information is available on the plan for 
the new renewables package.296
290  European Council Conclusions on the 2030 Climate and Energy Policy Framework, at 10.
291  COM(2014) 15 final, at 6.
292  Ibid.
293  COM(2013) 175 final, at 6–7.
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As to the EU biofuels regime, Howes aptly notes that the debate on biofuels 
has changed from a ‘discussion of a panacea, to that of a possibly beneficial al-
ternative energy, to an energy source that has negative climate, environmental, 
agricultural, biodiversity and social impacts’.297 It is perhaps too early to fully 
evaluate how these two proposals would interact and subsequently modify the 
EU biofuels regime. In addition, as analysed above, the current uncertainties as 
regard the future legal basis for measures on renewable energy might play their 
part in respect of the future legal framework on renewable energy and biofuels. 
The revision of the Renewable Energy Directive entails updating the underly-
ing 10% target, whereas the ongoing 2030 reform involves revision of the whole 
system; including the abolition of the mandatory targets altogether. The EU bio-
fuels regime is under scrutiny and the approach taken in respect of biofuels is far 
more cautious than before. For the time being the EU intends to keep both first 
generation and advanced biofuels on board, but should yet be more determined 
to correct the unsustainable path currently being taken in respect of them (i.e. 
considering the ILUC revision).
Overall, I take the view that there is ‘room’ for renewable alternatives for fos-
sil fuels even without the mandatory target – especially for advanced biofuels. 
In line with what is said above, it is crucially important to create a regulatory 
framework capable of facilitating further research and development in relation to 
advanced biofuels in the light of their commercialisation on a broader scale. On 
the other hand, however, the abolition of the mandatory target now could also 
mean that for some Member States (i.e. those that are not currently on course to 
meet the present targets) achievement of the current 10% target may appear less 
and less a priority.
The current EU biofuels regime is not capable of incentivising the sustain-
able production of biofuels on a larger scale.298 This has been ascertained by the 
Commission: ‘first generation biofuels have a limited role in decarbonising the 
transport sector’.299 In the light of the future policy framework on biofuels within 
the EU, the possibility of assessing the potential of advanced biofuels needs to 
become a reality. The proposal for the 2030 framework states that the ‘focus of 
policy development’ should, among other things, be on the further development 
and deployment of second and third generation biofuels as well as other alterna-
tive, sustainable fuels as part of a more holistic and integrated approach.300 The 
newly agreed ILUC revision is not too promising in this regard. 
In this context, dropping the mandatory target that not only determines the 
use of biofuels but also drives the development of advanced technologies, is not 
necessarily the best scenario. On the other hand, Peeters finds that a target ambi-
297  Howes 2010, at 140.
298  However, there are exceptions as well. For example, the UPM BioVerno is a renewable diesel fuel 
compatible with all diesel engines and it is made from tall oil, a natural wood extract and residue of 
pulp making. This makes the fuel a second generation biofuel. See further <http://www.upmbiofuels.
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tious enough for the reduction of GHG emitted by industries covered by the EU 
ETS (particularly the fossil fuel based energy production) would create a market 
incentive for creating renewable energy. This argument chimes with the aspira-
tions set out under the new 2030 framework.301 Wyns et al. take the view that the 
starting-point should be to ensure that the current targets for 2020 are met, also 
after 2030. They suggest that while binding national renewable targets are not 
part of the EU 2030 energy policy framework, indicative targets could be intro-
duced. These indicative targets could be linked to implementation to ensure that 
the EU-wide binding 2030 target on renewable energy is met.302 
As regards the current regime on biofuels, the shortcomings of the regula-
tory framework should be addressed. The new regulatory framework needs to 
be equipped with a credible governance system to enable the effective and legiti-
mate attainment of the underlying objectives. If these shortcomings are not ad-
dressed, the risk is that the flaws impairing the current system will be replicated 
in the new and even more complicated system including, for instance, advanced 
biofuels and the methods for their verification. When the mandatory target is 
dropped and the responsibility of meeting these targets shifts to the governing 
system, the relevance of new governance will definitely assume a new level of 
importance altogether.
2.3 CONNECTING GOVERNANCE
The environmental challenges requiring regulation are becoming ever more 
complex and the governance approach offers the required flexibility to approach 
these challenges.303 Environmental law looks to other sciences in order to un-
derstand environmental problems and, in a similar vein, borrows the concept 
of governance from outside legal science.304 The EU already offers examples of 
various types of governance regimes.305 The EU ETS306 is a notable example of a 
rather unique type of such a regime and faces an extremely complex regulatory 
challenge in tackling the reduction of GHG emissions. There are other examples 
as well, such as the governance regimes created by the EU Water Framework 
301  ‘A greenhouse gas reduction target of 40% should by itself encourage a greater share of renewable 
energy in the EU of at least 27%.’ ibid. at 6.
302  Wyns – Khatchadourian – Oberthür 2014, at 27 and 41.
303  See also Peeters – Uylenburg 2014, at 236; Gunningham 2009a, at 184.
304  de Búrca – Scott 2006, at 4–5. 
305  von Homeyer recognises four major ‘environmental governance regimes’ in the course of evolution 
of the EU environmental governance: (1) the environment regime, (2) the internal market regime, (3) the 
integration regime, and (4) the sustainable development regime. He also takes the view that a particular 
climate change regime might be developing and that EU environmental governance is characterised 
by change and ‘considerable continuity’ and different governance regimes may co-exist and interact. 
von Homeyer 2009, at 3 and 24–26.
306  Much has been written on this topic, but see, for example, Jordan et al. 2010, at 6–15. See also Peeters 
2014b, at 186–189; Peeters 2006, passim. 
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Directive307 and the EU Chemicals Regulation (REACH).308 Moreover, EU envi-
ronmental governance regimes do not represent a homogeneous group, but rath-
er the reverse. Following the definitions adopted in this thesis, the EU ETS, the 
EU Water Framework Directive and the REACH system each represent a unique 
mode of new governance that includes different mechanisms. As Fisher et al. note, 
governance regimes that depart from the traditional modes of regulation ‘do so 
in sui generis and disparate ways’.309 What unites these regimes, however, is that 
each tackles a complex regulatory challenge characterised by a unique govern-
ance system.
Although the aim here is to highlight the relevance of regulating biofuels as 
complex regulatory phenomena to make the governance response to this com-
plexity more comprehensible, I should also emphasise that I do not regard the 
regulation of biofuels as being more complex than the regulation of other envi-
ronmental challenges, particularly climate change.310 The development of gov-
ernance approaches within the EU is in itself a response to the most obvious and 
pressing environmental problems. Von Homeyer calls these challenges ‘persis-
tent environmental problems’ and gives climate change as an example.311 They 
are characterised, among other things, by a high degree of complexity and low 
visibility (measures must be taken in advance of the manifestation of serious ef-
fects). Climate change is generally also referred to as the wicked problem,312 and 
some environmental governance challenges are sometimes described in the same 
way.313 Managing wicked environmental problems such as climate change and 
sustainable biofuels, necessitates the use of non-traditional approaches to govern-
ance.314 Yet in spite of all our efforts, finding a comprehensive legal responses to 
the wicked problems are not within our easy reach – or might not be possible at 
all as there is no ‘exclusive definition of what the problem is.’315 
In the context of the EU biofuels regime, the complexity associated with biofu-
els, described in the subchapter above, derives from the combination of different 
elements that come together under the umbrella of governing sustainable biofu-
307  Directive 2000/60/EC of the European Parliament and of the Council establishing a framework for 
the Community action in the field of water policy (OJ L 327, 22.12.2000, p. 1). For discussion, see e.g. 
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Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council Directive 
76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC (OJ L 396, 
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els. Firstly, treating biofuels as a form of renewable energy is an element of both 
the EU’s and Member States’ energy policies. In the context of the EU, the legal 
basis for energy is a newcomer under Article 4 TFEU on the shared competences 
between the EU and its Member States. The nature of the relationship between 
the new Energy Title (Title XXI of TFEU) and the established Environment Title 
(Title XX of TFEU) is, however, yet to be fully clarified and currently also imbues 
the EU biofuels regime with a particular dynamic.316 
Secondly, the underlying motives (climate versus energy security) of the in-
troduction of the 10% renewables target for the transport sector deepen the con-
troversy associated with the relationship between environmental and energy 
objectives. Boasson and Wettestad note that ‘policy outcomes will tend to reflect 
the interests of economically powerful actors’.317 This claim could also be applied 
to EU biofuels. The expressed purpose of the 10% target is an environmental 
one: biofuels would help to mitigate climate change through the creation of GHG 
emission savings. However, the objective of achieving security of energy supply 
has in fact also had an important influence on the introduction of the mandatory 
target. The concept of sustainable biofuels fits rather well into the gap between 
these two separate but very much interrelated policies and policy objectives.  
Thirdly, Article 17 of the Renewable Energy Directive requires that the pro-
duction and supply chain for biofuels has to be sustainable in its entirety.318 The 
full life-cycle of biofuels is a multiphase process that extends from the field where 
the feedstock is cultivated (possibly in a third country) to the retailer who sells 
the fuel to the consumer within the EU. Furthermore, in 2010, around one-third of 
the biofuels feedstock within the EU originated from outside it.319 This indicates 
that the EU biofuels regime not only covers a highly sophisticated industry, but 
also that attempts to regulate the industry are not confined to the EU alone but 
also extend to third countries.320 The environmental sector has for many years 
contributed to reinforcing the dimension of complexity and uncertainty of scien-
tific knowledge for law.321 Hence tackling technical complexity and scientific un-
certainties as, for example, necessitated by the regulation of sustainable biofuels 
is not new to environmental law per se.
In my first thesis article I noted that tackling climate change ‘forces new en-
vironmental problems to stand out, which also creates new legal challenges’.322 
In particular, many of the technical challenges involved in regulating sustain-
able biofuels are related to the intricacy of the life-cycle of biofuels especially in 
316  Benson – Adelle 2013, at 42.
317  Boasson – Wettestad 2013, at 79.
318  See e.g. the Communication on Practical Implementation, at 10–16.
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a land-use-related (e.g. ILUC) context. Tallacchini writes that when a ‘scientific 
definition is adopted in a normative setting’323 i.e. regulating for the elements of 
sustainability laid down in the sustainability criteria, such as those relating to 
the GHG impact of biofuels), it acquires the characteristics of a norm, becoming 
a ‘normative definition’324 (i.e. the definition of suitable biofuel). Consequently, 
the ‘legal decision-maker who chooses between uncertain scientific positions, and 
transforms them into certain legal affirmations, ‘validates’ scientific knowledge 
by means of a normative act.’325 The conflict arises when this validation, in fact, 
reveals new scientific uncertainties and thus also legal challenges that are even 
harder to solve. In respect of the EU biofuels regime this means that when try-
ing to grasp the unwanted impacts of biofuels production on land-use-change 
per se, the sustainability criteria actually reveal another dimension – the ILUC 
dimension – that also needs to be converted into ‘certain legal affirmations’ for 
the normative act to be justified.
Therefore, the EU biofuels regime can be viewed as an umbrella under which 
the tensions related to the allocation of competences, the different views as to the 
feasibility of the 10% target and the practical challenges of regulating a process 
as difficult as that relating to sustainable biofuels are combined. In order to get 
to grips with this novel system of governance, I posit that the unique governance 
framework established for EU biofuels in fact reflects the core features of the com-
plex system it seeks to regulate. The system of governance of sustainable biofuels 
is imbued with such complexity: sustainable biofuels are regulated through man-
datory targets and through a set of fully harmonised sustainability criteria, but 
with great flexibility particularly as regards the implementation framework and 
the verification of compliance with the sustainability criteria. 
The thesis articles discuss the prominent aspects of this flexibility326 in de-
tail. The Renewable Energy Directive’s flexibility is firstly visible in the choice 
of methods available to verify compliance. Therefore, Member States are free to 
choose the method of verification of compliance that best suits their national cir-
cumstances. The Directive does not, however, offer any guidance as to the con-
struction of the national systems as such. The second piece of evidence as to the 
flexibility of the system of governance of biofuels is the lack of unequivocal clari-
fications particularly as regards certain key functions under the Directive. For 
example, although private verifiers play a central role in ensuring that biofuels 
measured against the targets or supporting measures comply with the Directive’s 
requirements, the Directive does not specify what qualifications would be appro-
priate or adequate for such verifiers. The relevant qualifications are, however, de-
scribed in the Communication,327 but this is non-binding and does not therefore 
323  Tallacchini 2003, at 4.
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impose any particular standard. Flexibility is necessary and (much like complex-
ity) is an inherent feature of EU environmental law.328 However, as discussed fur-
ther in the following chapter, flexibility cannot endanger the achievement of the 
regulatory objectives. If the obligations under the relevant directives are unclear, 
Member States will be unsure as to what is expected of them.329 
Bulkeley and Newell have said, in a climate context, that the complexity of 
governing climate change in large parts stems from the ‘deeply embedded na-
ture’ of the processes leading to emissions of GHGs, and that, moreover, climate 
governance is based on an interface of science and policy.330 This interface is vis-
ible in the context of the EU biofuels regime. It represents a debated and delicate 
policy outcome that springs from the need to find a compromise between differ-
ent policy objectives and science. However, this compromise is now giving rise 
to serious environmental and climate challenges. Sideri correctly submits that 
‘reaching consensus on the basis of reasons that all could accept is not always a 
sign that a good decision has been reached’ as we are able to ‘agree for the same 
reasons on very bad outcomes’.331 Also in a climate context, van Asselt notes that 
solutions to ‘wicked problems like climate change are likely to have a ripple ef-
fect, potentially causing new problems in the process’.332 The EU biofuels regime 
reflects the same ‘ripple effect’, as all the potential vested in the aggressive biofu-
els policy is losing its credibility in the face of the grave environmental and so-
cial consequences of the biofuels mandate. Therefore, I convey a rather sceptical 
message as to the current EU biofuels regime’s ability to reduce GHG emissions 
through the mandatory introduction of biofuels. 
Although the potential of the first generation biofuels incentivised by the 
Renewable Energy Directive may have proven illusory, the unique governance 
system established to govern sustainable biofuels may have more to offer. Since 
the EU Climate and Energy package and the Directive itself are currently un-
dergoing reform, it is crucial to learn about the strengths and weaknesses of the 
current system before defining the parameters of the new one. This is especially 
the case because the relevance of governance has been explicitly highlighted 
within the proposed 2030 framework.333 Finally, the political discourse on the 
2030 framework has focused strongly on the targets and details. What about 
the more overarching question: do we, in the first place, have right governing 
mechanisms in place to enable these targets to be delivered?334 Therefore, the 
aim should be to avoid replicating the current problems in the future regulatory 
frameworks, and not to make the same mistakes twice – both as regards setting 
328  Scott 2011, at 330; Fisher et al. 2009, at 323.
329  Peeters – Uylenburg 2014, at 236 and 239.
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334  See also EurActiv, News, ‘Good governance is vital to realising the EU’s 2030 clean energy ambition’, 
10 April 2014, available at <http://www.euractiv.com/sections/energy/good-governance-vital-realising-
eus-2030-clean-energy-ambition-301452> (14 October 2014).
66
the correct targets and as regards the governance of this reformed regulatory 
framework.
Responding to the complexity of the subject area through the selected regula-
tory means places explicit requirements of credibility, effectiveness and legiti-
macy on the governance system. In other words, a credible regulatory framework 
is both effective and legitimate. Therefore, the EU biofuels regime needs to cover 
the diverse nature of EU biofuels policy, address the associated complexity and 
be able to adequately respond to the effectiveness and legitimacy demands raised 
by the regime architecture itself. Accordingly, I take the view that the regulatory 
choices call for a renewed approach to the ways in which effectiveness and legiti-
macy are to be achieved under the new governance regime. 
This is the backdrop for the topics discussed in more detail below. Chapter 
two presents an analysis of the elements underlying and having a key influence 
on current EU biofuels policy: that is to say, those factors that have given rise 
to complexity. This analysis was followed by a survey of the current regulatory 
regime’s principal rules on biofuels and the mechanisms for ascertaining the sus-
tainability of biofuels. This last subchapter provided a platform for the discussion 
in chapters three and four.
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3 The conceptual 
background to new 
governance
This chapter elaborates on the theoretical foundations of my research and locates 
it within the ‘new governance’ discourse. I begin by tracing the origins and main 
themes in the new governance debate as it has manifested itself in the EU context. 
This is followed by further discussion of effectiveness and legitimacy. In the light 
of this theoretical discussion, I finish with some thoughts on the way forward, 
arguing that the ‘third wave’ of new governance will offer a more focused view 
of the evolution of new governance. 
3.1 THE NOTION OF GOVERNANCE IN THE EU
The debate on governance in the EU context started in the 1990s and has contin-
ued through to the present day.335 In her 1999 article, Kohler-Koch argued that ‘[t]
he European Community (EC) is governed without government and, therefore, it 
is bound to be governed in a particular way’.336 This statement goes on to explain 
the sui generis nature of the EU – a unique polity characterised by mixed powers, 
governed without government in the traditional sense.337 
The discourse on the European approach to governance is not an isolated 
phenomenon. Its intellectual inspiration can be traced to neoliberal thinking that 
allocates a role for both the public and private sectors in responding to and pur-
suing commonly agreed economic and social values.338 Both neoliberalism and 
the associated concept of governance thus emphasise the public sector as the fa-
cilitator of governance, and private actors as the key participants in governance. 
In his work criticising neoliberalism, Harvey explains that in accordance with 
neoliberal logic, the role of the state is to create and preserve an institutional 
framework geared to facilitating economic liberalisation,339 including the ideol-
335  Kohler-Koch  – Rittberger 2006, at 27 and 32-33. See also Scharpf 1999, passim; Rosenau 1995, at 13–34.
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ogy of individual freedoms and free markets.340 He identifies a shift from govern-
ment to governance as one of the key features of neoliberalism.341 Governance 
signifies a change in the meaning of government, referring to ‘a new process of 
governing; or a changed condition of ordered rule; or the new method by which 
society is governed’.342 
EU governance has also been ‘characterized not only by change, but also by 
considerable continuity’.343 Shifts within EU governance are thus more likely 
to take place as part of a continuum, rather than being sporadic in nature.344 In 
Europe, the discourse on governance gained new traction in early 2000 with the 
Commission’s White Paper on European Governance.345 Smith notes that the ob-
jective of the White Paper ‘was to engage in an intellectual exercise of debating 
new governance techniques’ to improve the governance of the EU.346 The White 
Paper explains that the concept of governance should be understood as consist-
ing of:
[R]ules, processes and behaviour that affect the way in which powers are exercised at 
European level, particularly as regards openness, participation, accountability, effec-
tiveness and coherence.347
The notion of governance thus seeks to capture the multitude of different levels 
and actors that participate simultaneously in societal steering, involving the to-
tality of interactions between public and private actors.348 
The White Paper on European Governance remains the main policy docu-
ment on the European perspective on governance349 and thus it is accepted for 
the purposes of this thesis as providing the overall European framework on new 
governance. Since the early 2000s, the new governance debate has gradually be-
come more popular within the EU as the theme seems to be gaining more aca-
demic attention within the European law scholarship.350 In 2002, Scott and Trubek 
took a first in-depth look at the new approaches to governance in Europe and 
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compiled a non-exhaustive list of the characteristics of new governance.351 They 
discussed the emergent concept of (new) governance with the aim of defining the 
concept, and suggested the probable reasons for its emergence.352 However, the 
ambiguous architecture and the broad contextual setting of governance allow the 
concept to be used in diverse forms and contexts: global governance, collabora-
tive governance, experimentalist governance, multi-level governance, to name a 
few examples.353 The ‘umbrella heading’ of new governance thus draws together 
a wide range of processes and an equally wide range of theories as to why new 
governance has emerged.354 My review of the abundant literature on the subject 
indicates that the language of new governance is somewhat imprecise. Among 
others, concepts such as ‘tools’, ‘mechanisms’, ‘instruments’, ‘modes’, ‘features’ 
and ‘characteristics’ are all used interchangeably in new governance contexts, 
are subject to diverging interpretations and are applied in different contexts. As 
discussed above, modes of new governance (referring to the different types of 
regulatory frameworks that use some type(s) of mechanisms or instruments of 
new governance) and mechanisms of new governance (referring to the regula-
tory instruments within a regulatory framework) are key concepts for this thesis. 
The EU biofuels regime is a mode of new governance, whereas, for example, the 
voluntary certification schemes regulated under that regime are an example of a 
mechanism of new governance. Indeed, the EU’s functioning as a whole cannot 
be explained by reference to just one of the many approaches to, or definitions of, 
governance. Instead, the EU embodies different combinations of the elements of 
governance through a variety of modes of governance – such as the EU biofuels 
regime.355 
On the subject of new governance, de Búrca and Scott explain that reference to 
the ‘newness’ of governance is not intended to signify being ‘recent in time, but 
rather something which is distinctive from what has gone before’.356 Eberlein and 
Kerwer argue similarly that new modes of governance depart from ‘old’ simply 
in that they depart from the traditional method of legislating through the use of 
regulations and directives (the Community method), and instead build on the 
351  See Scott – Trubek’s ‘Mind the Gap’ article in the 8:1 European Law Journal (2002). That particular 
number of the European Law Journal dealt specifically with the theme of European governance. Scott 
and Trubek were among the first one to list the characteristics of new governance as being participation 
and power-sharing (expand participation through elements of civil society in policy making), multi-
level integration (accepting the necessity for coordination of action and actors at many levels), diversity 
and decentralisation (developing new governance mechanisms to support and coordinate Member 
State policies instead of creating uniformity), deliberation (fostering deliberation among stakeholders), 
flexibility and revisability (aiming towards less reliance on formal rules and hard law, more soft law), 
and finally experimentation and knowledge-creation (facilitating experimentation and knowledge-
creation).  See Scott – Trubek 2002, at 5–6.
352  Ibid., at 1.
353  Rosenau 1995, at 13; Biermann – Pattberg 2012, at 3; Gunnigham 2009b, at 145; Sabel – Zeitlin 2008, 
at 274; Boasson – Wettestad 2013, at 14–17.
354  Trubek – Trubek 2010, at 721.
355  Börzel 2010, at 192 and 197.
356  de Búrca – Scott 2006, at 4. See also Korkea-aho 2009, at 4.
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participation of private actors in policy formulation.357 Therefore, new govern-
ance is often described more by reference to what it is not than by reference to 
what it is.358 Consequently, it is characterised as an approach that entails a shift 
away from the traditional command and control regulatory approach to one that 
is ‘less rigid, less prescriptive, less committed to uniform outcomes, and less hi-
erarchical in nature’.359 
The relationship between law and governance is also important:
While ‘law’ gives us an image of a set of legal rules (directives, Treaty provisions, deci-
sions and so on) and institutions (European and national courts and legislatures), gov-
ernance is intentionally vague. It suggests ‘governance’ is going on – that the European 
Union is somehow the driving national legal orders towards common goals and out-
comes – but that there is no “government” – a central actor steering the policy-making 
process. We have legal effects (governance) but no legal responsibility (a set of rules or 
actors that can be checked to see if, in fact, the correct plan of action is being carried 
out).360
Governance is in essence not a legal concept,361 but rather one borrowed from 
other disciplines. It is widely used across the social sciences, including political 
sciences 362 and administrative sciences.363 Yet the new modes of governance have 
typically emerged in areas regulated by traditional legal instruments, and thus 
a range of modes of new governance that combine law and governance exist.364 
Moreover, deformalisation and increasing reliance on soft law instruments are 
prominent features of governance.365 This is also clearly reflected in the EU bio-
fuels regime. As is discussed in detail in the following chapter, the Renewable 
Energy Directive combines the formal framework of law (i.e. the framework of 
rules detailed in the Directive) with the informal framework of governance (the 
framework of rules craft a system that relies on private voluntary certification 
schemes and private verification). In addition, some core elements of the regime 
– the establishment of the systems of verification of compliance with the sustain-
ability criteria – are guided by two non-binding communications issued by the 
Commission rather than by the Directive itself.366
357  Eberlein – Kerwer 2004, at 123. 
358  Walker 2006, at 21.
359  de Búrca – Scott 2006, at 2–3.
360  Dawson 2011b, at 210.
361  Möllers 2006, at 322; de Búrca – Scott 2006, at 4.
362  Phillips – Payne 2014, at 1.
363  Salamon 2002, at 1–2 and 9–19.
364  Trubek – Trubek 2006, at 1.
365  Korkea-aho 2011, at 9.
366  See also Romppanen – Kankaanrinta 2014, at 91–92. In the Finnish context, the Finnish Energy 
Authority has produced additional guidance for economic operators and verifiers in order to further 
clarify the requirements imposed by the complex regulatory framework. This guidance is not legally 
binding and therefore amounts to soft law, but is of crucial practical relevance as regards the appropriate 
application of the Finnish legislation on sustainable biofuels.
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What law can do for governance?367 In an environmental context and associ-
ated with the neo-liberal theory, Bailis and Baka explain as follows:
When environmental and social risks arise as a result of market activity, however, 
the complete dismantling of environmental regulation might become untenable. 
Nevertheless, the underlying tenets of neo-liberal ideology are maintained; the state 
can no longer be the sole arbiter of environmental regulation and new forms of govern-
ance are brought to bear on the problem. 368
This goes to show that new governance includes departures from the traditional 
Community method, as well as introducing alternatives to it – new governance 
complements the Community method.369 It has also been argued that new modes 
of governance could be perceived as the products of the traditional Community 
method:370
 
[T]he Community Method may be the initiator of more complex governance processes 
that demand a much deeper analysis of the modes of governance at play and the sorts 
of instruments and actors that are involved.371
Following the logic of Bailis and Baka as set out above, it can be argued that 
the environmental and social risks associated with biofuels can be placed in the 
context of the EU’s market activity as the EU biofuels regime includes a central 
internal market aspect (i.e. the sustainability criteria for biofuels are adopted un-
der Article 114 TFEU on the internal market). However, the verification of these 
sustainability requirements – their practical implementation – relies upon private 
actors that are capable of tackling the risks and complexities involved. To pro-
vide a further illustration, in the context of the EU biofuels regime, the regula-
tory framework relies on a legally binding instrument (the Renewable Energy 
Directive) which is enforced by the Union’s institutions, thus using the traditional 
Community method. However, the EU regulatory framework for biofuels also 
entails what can be characterised as a complex governance process: as a flexible 
framework directive it assigns some of the key regulatory functions to private ac-
tors through its reliance on voluntary certification schemes and private verifiers. 
Therefore, in order to govern the risks arising from incentivised biofuels produc-
tion and to manage the complexities involved, both traditional Community and 
governance approaches are required. 
Armstrong argues that it is easy to allow law and governance to become some-
what loosely linked with the ‘analysis shifting between the governance and legal 
367  Kingston 2013, at 4–7.
368  Bailis – Baka 2011, at 831.
369  Möllers 2006, at 313; Scott – Trubek 2002, at 17.
370  Armstrong 2011, at 191. 
371  Ibid.  
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dimensions as expediency demands’.372 However, he continues, if the ‘implica-
tions for law of changes in governance’  are to be understood, it is crucial to focus 
more precisely on law as a dependent variable and to explain in more detail how 
changes in governance are characterised in legal discourse.373 I regard my thesis 
as accepting this perspective since the premise of the research is largely confined 
to the legislative framework created by the Renewable Energy Directive. 
Trubek and Trubek find that, in many instances, law and governance operate 
in the same policy domain – i.e. they coexist.374 Systems of law and governance 
may exist in parallel,375 since law is the prerequisite for governance. They con-
tinue that:
Where both systems co-exist but do not fuse, there are numerous possible configura-
tions and relationships among them. One might launch the other, as when formal law 
is used to mandate a new governance approach.376
This aptly summarises the analysis of the relationship between law and gov-
ernance. While the mode of new governance (the EU biofuels regime) relies on 
the Renewable Energy Directive, it also includes mechanisms of new governance 
reaching beyond the traditional Community method, such as the voluntary certi-
fication schemes and the participation of private verifiers. Therefore, the Directive 
mandates a new governance approach. This argument is taken further in the fol-
lowing chapters, which argue that the Renewable Energy Directive’s framework 
approach can, in fact, be defined as a governance mode directive.377
To conclude, pushing new governance into the existing categories of law378 gives 
rise to a paradox in which the insufficient reach offered by the traditional perspec-
tive makes it impossible to tackle the regulatory challenges at hand. What unites 
many of the newer approaches, including my own, is that these contributions are 
more interested in what constitutes new governance: what its mechanisms are 
and how – and how well – it works. In line with the writings of Kohler-Koch cited 
above, Korkea-aho makes a valid point by suggesting that new governance is new 
in ‘how it marks a novel understanding of the ways in which the EU organizes itself 
as a polity and democratically legitimates its activities’.379 She confirms what Scott 
and Trubek argued in 2002: ‘to understand and evaluate new governance we may 
need to develop a wholly new vision’.380 New governance seeks to widen the scope 
of traditional governance (i.e. the Community method) through the inclusion of 
less formal instruments and actors other than governmental actors. 
372  Armstrong 2011, at 179–180.
373  Ibid.
374  Trubek – Trubek 2006, at 5.
375  Ibid., at 1 and 5.
376  Ibid., at 1.  
377  van Holten – van Rijswick 2014, at 15.
378  Ibid. at 18.
379  Korkea-aho 2009, at 6. See also Sabel – Zeitlin 2008, at 278; Armstrong 2011, at 185–186.
380  Scott – Trubek 2002, at 18.
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3.2 EFFECTIVENESS AND LEGITIMACY  
3.2.1 The ground zero of new governance
The fifth thesis article takes a process-related view of input and output legitimacy 
with regard to the methods used to verify compliance with the sustainability 
criteria.381 The perspective taken in the following subchapter is broader as it aims 
to lay down a framework for the discussion of effectiveness and legitimacy with 
reference to the challenges involved in the new governance mechanisms related 
to EU biofuels. 
New modes of governance have emerged to deal with the inadequacies of tra-
ditional systems of governance (i.e. the Community method of command and 
control).382 In the context of European environmental policy and law, increasing 
the effectiveness and legitimacy of environmental policies is perhaps the key aim 
of the European new governance approach.383 My thesis treats effectiveness and 
legitimacy as intertwined concepts; they are elements of the same mechanism. 
Effectiveness refers to the capacity of, for example, a given regulatory framework 
to solve problems384 and its ability to contribute to the set regulatory objective. In 
fact, the new governance discourse often perceives effectiveness as the ability to 
solve problems (effectively). Sabel finds that:
In a world where “principals” are uncertain of what precisely their goals should be and 
how best to achieve them, they must be prepared to learn from the problem-solving 
activities of their “agents”.385
Moreover, public policy derives much of its legitimacy from problem-solving.386 
Snyder explains that effectiveness is taken to mean the fact that ‘law matters: it 
has effects on political, economic and social life outside the law’ – that is, apart 
from simply the elaboration of legal doctrine.387 He continues that effectiveness 
includes, but is not limited to, aspects of implementation, enforcement, impact 
381  Romppanen 2014, passim.
382  ‘Compared with national legal and political systems, the Community system is complex, novel and 
lacking in legitimacy.’ Snyder 1993, at 56. See also Senden 2013, at 59; Scott 2009, at 160–161; Sideri 
2007, at 5; Möllers 2006, at 323; Trubek – Trubek 2006, at 1; Lenschow 2002, at 19–20; Scott – Trubek 
2002, at 8; COM(2001) 428 final.
383  See Newig – Fritsch 2009, at 198–200; van Holten – van Rijswick 2014, at 21. Also, ‘[i]n broad terms, 
the more complex the environmental problem, the more obvious become the limitations (and the 
inefficiencies) of direct regulation in addressing it.’ Gunningham 2009a, at 184. 
384  Scharpf 1999, at 11 Effectiveness has multiple meanings. From the perspective of environmental 
law, it cannot be measured using the instruments offered by law as it is not a normative concept. 
However, evidence on the effectiveness of legal and policy instruments is of particular importance for 
environmental lawyers who are interested in researching ‘to what extent the theoretical assumptions, 
on which much of environmental governance is based, in fact work in practice’. Often this type of 
interest focuses, for example, on the effectiveness of particular regulatory instruments, such as, in this 
thesis, that of the Renewable Energy Directive. See Faure 2012, at 294–295.
385  Sabel – Zeitlin 2012, at 175.
386  Lenschow 2013, at 56.
387  Snyder 1990, at 3; Snyder 1993, at 19.
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and compliance.388 Hence effectiveness is closely connected with the themes of 
implementation. Moreover Snyder argued that:
Ensuring the effectiveness of Community law involves basic questions concerning the 
political bases of the Community, its legitimacy, the scope for institutional change and 
hence its likely future development. It is suggested that any serious discussion of how 
to improve the effectiveness of Community law leads on to a consideration of the poten-
tial for development of Community institutions, the relation between the Community 
and the Member States, and hence the purposes of the Community and the possible 
and desirable alternatives for the shape of western Europe in the future.389
About ten years later, the White Paper placed the European institutions at the 
heart of the reform intended to bring about more legitimate European govern-
ance.390 
Legitimacy is, in principle, about how we accept and justify authority.391 Scott 
opines that ‘[t]he way the EU is governed and the way such governance is per-
ceived contributes centrally to the legitimacy of the European enterprise and this 
legitimacy underpins both the acceptance and the effects of EU activity’.392 Hence 
legitimacy is centrally a ‘product of the way in which decisions are taken and the 
nature of the quality of such decisions’.393 
The legitimacy of EU governance can be related to broader aspects of EU ad-
ministrative law (i.e. good governance and administrative principles),394 which 
may be regarded as closely interconnected, if not interdependent, as Smith ar-
gues.395 Discourses focusing on legitimate governance taking on the ‘nebulous 
concepts’ of legitimacy and good governance have widened in the EU, particu-
larly in the context of addressing the overall question of the credibility of the 
EU’s actions.396 Today, the right to good administration is included in the Charter 
of Fundamental Rights397, and may also be found in Article 298 TFEU on ‘open, 
efficient and independent European administration’. However, what is actually 
meant by good administration remains largely undefined within the EU, and 
there is no general application of principles of practices to the EU administration 
388  Snyder 1993, at 19.
389  Ibid., at 24.
390  COM(2001) 428 final, at 3–6.
391  Legitimacy can be described in terms of its sociological (socially accepted use of authority) and 
normative (justification; is the use of authority well founded) dimensions. Bodansky 2007, at 709.
392  Scott 2009, at 160.
393  Ibid., at 161.
394  Smith 2012, at 277.
395  ‘While not claiming to be a panacea for the legitimacy of the EU as a supra-national polity, it 
[administrative legitimacy] offers an alternative approach to the legitimacy question’. Smith 2012, at 
270. See also Romppanen 2013, at 348–349.
396  Smith 2010, at 21 and 50.
397  See Article 41 of the Charter of Fundamental Rights of the European Union (OJ C 326, 26.10.2012, p. 
391). See also Leino-Sandberg 2014, at 682–683.
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as such.398 Various elements of good administration continue to be ‘merely ad-
dressed by soft law or unilateral commitments’ given by particular institutions.399 
In Member States, administration is regulated in a more detailed manner.400
In terms of connecting administration and effectiveness, Leino finds that the 
need to achieve greater effectiveness is a recognised trend within the EU: ‘[d]
uring the last years the emphasis has been strongly on the need to guarantee ef-
ficiency as the overarching value of EU administration’.401 Eberlein and Kerwer 
also suggest that the drive for greater effectiveness is visible in the European 
context: ‘As such, the EU is increasingly confronted, like any other political sys-
tem, with the double requirement of effectiveness and democratic legitimacy.’402 
Furthermore, legitimacy in the EU context has a common interface with a much 
wider discourse about, for example, the ‘legitimacy’ or ‘democratic deficit’ of the 
EU.403  Thus, the role of administrative law per se is central to the legitimacy of the 
EU system of governance.404 
This field is not discussed in greater detail here. Instead I focus more narrowly 
on effectiveness, legitimacy and the principles of good governance underlying 
the EU’s governance approach as elaborated in the White Paper on European 
Governance. The White Paper is concerned with the ways in which the EU uses 
the powers conferred on it by its citizens and Member States. As such, it repre-
sents a response to the legitimacy struggle to govern the unique polity of the 
EU without alienating its citizens, who have been disappointed with the poor 
performance of the system created by it.405 At the same time, however, the White 
Paper notes that the ‘[t]he Community method has served the Union well for al-
most half a century. It can continue to do so, but it must be brought up to date.’406 
Therefore, the White Paper seeks to widen the scope of European governance, 
instead of revising or replacing its traditional elements.407 This supports the ar-
gument presented above that new governance should be seen as complementing, 
not replacing, traditional regulatory approaches. The Community method is in 
practice still the dominant feature of EU governance, although it is undergoing 
fundamental revision.408 
However, before explaining my method of inquiry as regards the White Paper, 
it is necessary to briefly address the criticism levelled at it. Some scholars argue 
that the White Paper leaves both the substantive and more systematic frame-
398  Leino-Sandberg 2012, at 5; Leino-Sandberg 2014, at 683–690; Smith 2012, at 269–270.
399  Leino-Sandberg 2014, at 684.
400  In the context of EU biofuels new governance, see Romppanen 2013, at 348–349.
401  Leino 2014, at 3.
402  Eberlein – Kerwer 2004, at 122.
403  Føllesdal 2006, at 443–445; Moravcsik 2002, at 603–606; Majone 1998, at 6 and 28.
404  Smith 2010, at 21. 
405  COM(2001) 428 final, at 3. See also Eberlein – Kerwer 2004, at 135; Armstrong 2002, at 102; COM(2001) 
428 final, at 3.
406  COM(2001) 428 final, at 34. 
407  See also Armstrong 2002, at 128. See also Kingston 2013a, 15.
408  Kohler-Koch – Rittberger, at 33; Fisher et al. 2009, at 236.
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work of governance largely unexplained.409 For example, it says little about the 
relationship between legal dimensions of governance. 410 Scott and Trubek argue 
that the White Paper is far from uniform in its treatment of new governance and 
its discussion on governance is ‘sketchy.’411 Smith suggests that the White Paper 
represents a missed opportunity to, among other things; clarify the normative 
vision underpinning it.412 Scott is also critical, noting that while the White Paper 
provides strong commitments to operationalise the values of good governance it 
remains questionable whether these offer more than just ‘symbolic commitment 
to the language of democratic legitimacy’.413
Despite the criticism, the document has served quite well as a catalyst for 
scholarly discourse, and may now offer its framework for change and principles 
of good governance as a platform for further scrutiny. In the context of European 
environmental governance, Heldeweg is of the opinion that although the White 
Paper does not propose a ‘revolutionary shift’, this does not mean that its main 
objective of achieving a closer relationship between the EU and its citizens 
through good governance should not be taken seriously.414 Moreover, this clos-
er relationship offers an important viewpoint as regards environmental law in 
Europe.415 Kingston views the EU’s environmental policy as a suitable test case for 
considering the achievements of the White Paper: ‘the vision set out in the White 
Paper […] can serve as a benchmark against which contemporary European envi-
ronmental policy may be measured and – potentially – as a roadmap indicating 
its desired future directions’.416 She continues that a ‘definite focus’ on each of 
the five principles is discernible in the EU’s environmental policy.417 I agree with 
these views and follow Kingston’s suggestion that the principles of good govern-
ance can be used as a tool to measure the performance of the new governance of 
the EU biofuels regime.
3.2.2 The Commission’s White Paper on European Governance
In the following I will reflect upon the key aspects included in the Commission’s 
White Paper on European Governance. I see this discussion relevant for this 
thesis as the challenges facing the EU biofuels regime can be observed through 
the (rather) loose framework of good governance outlined by the White Paper. As 
stated above, the Commission’s White Paper on European Governance418 was mo-
tivated by a desire to reform European governance.419 Thus its underlying aim 
409  See e.g. Curtin – Dekker 2002, at 134–135. 
410  Curtin – Dekker 2005, at 4–5. 
411  Scott – Trubek 2002, at 15 and 18.
412  Smith 2010, at 73–74. On the criticism of the White Paper, see also Armstrong 2002, at 128–131.
413  Scott 2002, at 61.
414  Heldeweg 2005, at 181.
415  Ibid.
416  Kingston 2013a, at 13.
417  Ibid., at 14; Heldeweg 2005, passim.
418  COM(2001) 428 final. See also the Interinstitutional Agreement on Better Law-making.
419  Ibid., at 1.
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is to increase both the effectiveness and the legitimacy of the European system 
of governance.420 The objectives laid down in it reflect the need for the EU to be 
more inclusive and accountable (input legitimacy) as well as to enhance the qual-
ity of the output of EU policy-making (output legitimacy).421 To facilitate reform 
of governance, the White Paper firstly offers a proposal for change, and secondly 
provides the principles underpinning the governance reform – in other words, 
the principles of good governance.422 
The proposal for change includes reform of the Community method by ‘fol-
lowing a less top-down approach and complementing its policy tools more ef-
fectively with non-legislative instruments’.423 The proposal calls for: (1) better 
involvement and more openness, including greater flexibility as to how EU leg-
islation can be implemented; (2) better policies, regulation and delivery, includ-
ing greater use of different policy tools (regulations, ‘framework directives’ and 
co-regulatory mechanisms); (3) global governance, which involves enhancing 
dialogue with third country governmental and non-governmental actors when 
developing policy proposals with an international dimension; and (4) refocused 
institutions, including improved policy coherence.424 
The White Paper sets out the vision that the credibility and overall legitimacy 
of the EU’s policies can be improved by means of greater attention to and more 
complete realisation of five principles of good governance. These are openness, 
participation, accountability, effectiveness and coherence.425 The White Paper un-
derlines that these principles of good governance ‘reinforce’ the two fundamental 
principles of EU law: proportionality and subsidiarity (per Article 5 TFEU). As 
stipulated above, these principles are of central relevance particularly in the field 
of environmental policy and law.426
Openness, participation and accountability
The White Paper emphasises the principles of openness and participation427 to 
highlight procedural legitimacy: openness equates to clarity within and between 
420  COM(2001) 428 final, at 7–8. For an environmental context, see Lenschow 2013, at 56–57.
421  COM(2001) 428 final, at 4–6. See also Kingston 2013, at 6 In respect of the concepts of input and 
output legitimacy, input legitimacy refers to fair process based on fundamental democratic norms (e.g. 
good governance, public participation); while output legitimacy refers to the effective and equitable 
outcome as well as to the problem-solving capacity (e.g. expertise, performance delivery) of the scheme. 
See Scharpf 1999, at 6 and 24. Particularly on biofuels, see Partzsch 2011, at 417; Upham et al. 2011, at 
2675.
422  COM(2001) 428 final, at 4 and 10.
423  Ibid.
424  Ibid., at 4–6.
425  ‘Interconnectedness of legitimacy writ large and administrative principles is further illustrated 
by the way in which the institutions have responded to the EUs perceived lack of legitimacy. The 
Commission’s response to democratic/legitimacy deficit can be found in its White Paper on Governance 
(WPG).’ Smith 2012, at 275. See also COM(2001) 428 final, at 5; Kingston 2013, at 13.
426  COM(2001) 428 final, at 10.
427  Curtin – Dekker 2005, at 12.
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the institutions (i.e. input legitimacy).428 Regulation (EC) No 1049/2001429 states 
that openness allows citizens to ‘participate more closely in the decision-making 
process’ and ‘guarantees that the administration enjoys greater legitimacy and 
is more effective and more accountable to the citizen in a democratic system’.430 
This paragraph stresses the importance of openness as the underlying ideal on 
the basis that by ‘being transparent, EU institutions in fact help to buttress their 
own legitimacy and serve a democratic function’.431 Greater openness thus relies 
both on more open deliberations and greater clarity in the legislative process, as 
well as on easy access on information.432 It is noteworthy that the White Paper 
speaks of openness instead of transparency. Both transparency and openness of 
EU procedures are promoted within the governance discourse.433 Smith, how-
ever, argues that as transparency is a ‘buzzword’ of the new governance trend, it 
is quite surprising the concept was not adopted as a principle of good governance 
within the White Paper.434 She continues by saying that:
Transparency and, perhaps, even the more limited version of openness adopted by 
the Commission, requires much more than active communication about the ways in 
which decisions are taken, but also (at the very least) an educative information from 
the EU ‘downward’.435
In the context of openness and transparency, the White Paper dismisses a central 
element of EU administrative law, as it does not take into consideration the rel-
evant hard law. For example, Regulation (EC) No 1049/2001 was adopted in the 
same year as the White Paper appeared. Curtin and Dekker note that the White 
Paper virtually ‘ignores the existing hard legal framework and extensive case law 
of the Court of Justice on this subject’.436 They conclude that it adds nothing to 
the existing legal situation, and could even be seen as being inaccurate, as well 
as unnecessarily complicating the existing normative status and evolution of the 
principle.437 
The approach taken to openness of governance in the White Paper is unques-
tionably perplexing. From a legal perspective, the ignorance as to the legal as-
pects of the principle of openness displayed within it perhaps reflects an ambiva-
lent attitude towards the new governance approach per se.
428  Smith 2010, at 68. 
429  Regulation (EC) No 1049/2001 regarding public access to European Parliament, Council and 
Commission documents, (OJ L 145, 31.5.2001, p. 43).
430  Ibid. recital 2.
431  Leino 2014, at 21.
432  Ibid.
433  Möllers 2006, at 321. 
434  Smith 2010, at 69.
435  Ibid.
436  Curtin – Dekker 2005, at 12. 
437  Curtin – Dekker 2002, at 143.
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Participation, in turn, is one of the ‘virtues’ promoted by the new governance 
approach,438 and is also a principle laid down in the EU’s founding treaties:
Article 15 TFEU stipulates that to promote ‘good governance and ensure the participa-
tion of civil society, the Union’s institutions, bodies, offices and agencies shall conduct 
their work as openly as possible.’ Article 15(3) TFEU continues that ‘institution, body, 
office or agency shall ensure that its proceedings are transparent’. Moreover, Article 
10(3) TFEU stipulates that ‘every citizen shall have right to participate in the democratic 
life of the Union. Decisions shall be taken as openly and as closely as possible to the 
citizen’.  
However, the White Paper presents a new governance approach to participa-
tion.439 Participation can be defined as the possibility to take part in decision-
making and440 it comprises the participation of public entities in decision-making 
processes as well as the involvement of the public in the exercise of public func-
tions.441 Smith takes the view that while the White Paper’s openness principle is 
input-oriented, its principle of participation is output-driven – through greater 
participation, policies will be of better quality, more relevant, and thus more ef-
fective.442 If participation is central, who should participate? Partzsch suggests 
that participation could involve ‘affected groups’ and ‘stakeholders’, although it 
is not clear how these groups are defined.443 For EU biofuels regime, this group 
could include at least members of the public (local communities and citizens) as 
well as the biofuels industry.444
This perspective is to the fore in the field of environmental policy. For exam-
ple, Newig and Fritsch argue that to respond to the lack of effectiveness in envi-
ronmental policy, two ‘key strategies have been proposed and partly pursued: 
(1) to adapt the level and spatial scale of governance to that of the environmental 
problems; (2) to enhance participation of non-state actors in environmental deci-
sion-making’.445 This argument also highlights the participatory aspect of govern-
ance. However, the concrete relationship between participation and governance 
is largely unknown, as is also the influence of participation on effectiveness.446
438  Smismans 2008, at 874–880; Gunningham 2009b, at 164.
439  For in-depth comment on participatory governance, Mendes 2011, at 80–141. See also Smismans 
2008, passim.
440  Mendes 2011, at 26.
441  Ibid. 
442  Smith 2010, at 69.
443  Partzsch 2011, at 417.
444  According to Article 2 of the Directive on Public Participation, public shall mean one or more 
natural or legal persons and, in accordance with national legislation or practice, their associations, 
organisations or groups. See Directive 2003/35/EC of the European Parliament and of the Council 
of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and 
programmes relating to the environment and amending with regard to public participation and access 
to justice Council Directives 85/337/EEC and 96/61/EC (OJ L 156, 25.6.2003, p. 17).
445  Newig – Fritsch 2009, at 197.
446  Ibid., at 199. In the particular context of biofuels, see Partzsch 2011, passim.
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It is also important to note that participation is one of the aspects included in 
the procedural environmental rights protected by EU environmental law. These 
include the right of access to environmental information, the right to participate 
in decision-making on the environment and the right of access to the courts in 
respect of environmental matters.447 Participation has been acknowledged as one 
of the core principles of EU environmental law since the adoption of the Århus 
Convention,448 but was already an established aspect of the law of many Member 
States prior to that.449 The Århus Convention was transposed into EU legisla-
tion by means of rules addressed to EU institutions and directives under which 
Member States were obliged to implement it into their national legislation.450 The 
Århus Regulation is the key legal instrument relating to the obligations of EU 
institutions under the Århus Convention,451 in addition to which several direc-
tives452 contain provisions obliging the Member States to implement the Århus 
Convention.453 However, as Peeters and Nóbrega note, the EU does not have a 
‘single legal framework’ applicable to public participation in environmental deci-
sion-making.454 The approach taken to participation in the White Paper received 
criticism on the grounds that it makes no reference to the (at that time recently) 
implemented Århus Convention.455
Finally, in the White Paper, accountability is defined as a combination of par-
ticipation and openness. This version of accountability does not refer to direct 
accountability of the EU towards its citizens and thus is not ‘a species of democ-
racy-based’ solutions.456 Rather it refers to the need for greater clarity: the roles of 
different actors within legislative and executive processes need to be clearer and 
more precise.457 There is also ‘a need for greater clarity and responsibility from 
Member States and all those involved in developing and implementing EU policy 
at whatever level’.458 
447  Krämer 2012, at 137.
448  Convention on Access to Information, Public Participation in Decision-Making and Access to Justice 
in Environmental Matters (adopted 25.6.1998, entered into force 30.10.2001) 37770 UNTS 447.
449  van Holten – van Rijswick 2014, at 23.
450  Peeters – Nóbrega 2014, at 356.
451  Regulation 1367/2006 of 6 September 2006 on the Application of the Provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice 
in Environmental Matters to Community Institutions and Bodies (OJ L 264, 25.9.2006, p. 13). Peeters 
– Nóbrega clarify that regarding access to information, the Århus Regulation expands the scope of 
Regulation 1049/2001 and ‘extends its applicability to Community institutions and bodies’. Peeters – 
Nóbrega 2014, at 356. 
452  Such as Directive 2003/4/EC of 28 January 2003 on Public Access to Environmental Information and 
Repealing Council Directive 90/313/EEC (OJ L 41, 14.2.2003, p. 26).
453  Peeters – Nóbrega 2014, at 357.
454  Ibid., at 358.
455  Curtin – Dekker 2002, at 145.
456  Smith 2010, at 71.
457  COM(2001) 428 final, at 10.
458  Ibid.
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Effectiveness and coherence 
Effectiveness and coherence are interconnected principles that underlie European 
governance reform and fit in with the approach taken in the White Paper.459 
Coherence underpins the overall effectiveness of policies by making them easier 
to understand.  It is explained in the White Paper that policies must be able to 
deliver what is expected of them, and effectiveness is therefore defined by ref-
erence to policy outputs – the law must lead to achieving the targets set by the 
legislator at least to a considerable degree.460 Coherence aims to ensure a consist-
ent approach within a complex system of governance, across sectoral policies (i.e. 
external coherence),461 and is also associated with clarity and simplicity of policy 
delivery, maximising the efficiency of the institutions responsible for policy-co-
ordination and delivering the policies on the ground.462 Internal coherence refers 
to coherence within a policy area; for instance, within environmental policy.463
The literature appears to address the principle of coherence in terms of: (1) 
external coherence, as between policy sectors;464 (2) internal coherence, in the field 
of environmental policy – for example, between environmental directives;465 and 
coherence among different policy instruments.466 However, the principle of coher-
ence could be particularly relevant in the context of a single system of multi-level 
governance such as the EU biofuels regime per se. The EU biofuels regime derives 
from the regulatory framework laid down in the Renewable Energy Directive, 
which covers areas ranging from the substantive rules on sustainability to the 
methods used to verify compliance and the functions provided by private ac-
tors. It therefore has a multi-layered character, in respect of which the coherence 
principle could perhaps serve as an overarching principle that ‘mediates’ the ap-
plication of the other separate, yet interconnected, principles of good governance. 
3.3 TOWARDS THE NEXT WAVE OF NEW GOVERNANCE
The above subchapters give a concise presentation of the conceptual background 
to the new governance debate. This subchapter recaps the key conceptual themes 
discussed above and presents a way forward which is fleshed out in the next 
main chapter of the thesis.
459  Smith 2010, at 72.
460  Ibid. See also Smith 2010, at 72–73. See also Heldeweg 2005, at 181–186.
461  Kingston 2013, at 14.
462  COM(2001) 428 final, at 10; Heldeweg 2005, at 181; Smith 2010, at 72–73, Kingston 2013, at 14. 
463  Kingston 2013, at 15. See also Beijen 2014, at 70–72.
464  Kingston 2013, at 15.
465  Beijen 2014, at 80–81.
466  Peeters – Uylenburg 2014, at 250–251.
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Dawson discerns three waves467  of activity in the relationship between the 
underlying law and governance. Two of these have already taken place, and con-
sequently there is now a clear need for a third wave.468 I agree with Dawson’s 
argument and regard my research as contributing towards his ‘third wave’, and 
therefore explain this argument in detail below. 
The first wave, according to Dawson, was ‘diagnostic’ and involved scholars 
focusing on the question of what governance actually meant in the EU context 
and what was so new about it.469 This question was often answered by defining 
new governance by reference to the traditional or classical Community meth-
od.470 The challenge of the first wave was associated with the ‘rise of soft law’.471 
In this context, the first wave ignored a fundamental paradox: the perceived ef-
fectiveness of new governance lies in its ability to bind its participants into a com-
mon ‘cognitive’ framework without coercion.472 Therefore, the problem was that 
while the soft law instruments473 were regarded as important elements in the pro-
motion of the new modes of governance, they were simultaneously downplayed 
by the soft law label.474 However, the more the particular mode in question was 
actually perceived as effective, the less soft it appeared.475 Thus hard law was not 
being replaced at all.476 
The ‘second wave’ saw governance as a legal transformation. Dawson notes 
that ‘[w]hile first wave literature had gone to great lengths to establish the differ-
ences between new governance mechanisms and “traditional” forms of European 
law, there was nothing “traditional” about EU law to begin with’.477 Jordan and 
Adelle also note that as EU environmental policy has developed and matured, 
it has also differentiated itself from international and state policies.478 Thus, the 
second wave had a more descriptive nature and saw new governance as an ‘in-
dicative of law’s evolution’, and evolved to promote a governance vision of the 
future EU polity.479 
 After these two waves of research on new governance, Dawson sees a need 
for a third wave. This would involve analysing new governance at the micro lev-
467  Dawson 2011a, at 5. Rhodes also talks about three waves of governance, but he applies them in a 
different setting indentifying the three waves as network governance, metagovernance and interpretive 
governance. Rhodes 2012, passim.
468  Rhodes 2012, at 209.
469  Dawson 2011a, at 5.
470  Ibid.
471  Ibid.
472  Ibid.
473  Such as those promoted by the White Paper, see COM(2001) 428 final, at 5.
474  Ibid.
475  Ibid., at 6.
476  Dawson 2011b, at 215.
477  Ibid., at 213; Dawson 2011a, at 4–7. In 2005, Walker was interested in the question of whether the 
whole system of EU law requires and possesses its own tools of analysis; a novel EU legal theory. 
Walker 2005, at 581 and 591. 
478  Jordan – Adelle 2013, at 373.
479  Dawson 2011a, at 8.
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el.480 Dawson notes that the phrase ‘new modes of governance’ already covers 
all too much.481 On the other hand however, I would see that it might be impos-
sible to determine how the limits of new governance should be delimited as the 
approach per se allows for great indeterminacy as regards how the modes and 
mechanisms of new governance are constructed. Dawson goes on to say that the 
third wave needs to be ‘inductive’ in its approach.482 This means that instead of 
deducing from theory to practice, the third wave is more about creating a ‘dialec-
tic relationship’ between theory and practice so that this relationship allows the 
theoretical models through which they have been understood to be ‘critiqued, or 
re-considered’.483 
It follows from this notion that the third wave is essentially critical in na-
ture.484 Dawson, however, warns that this critical approach cannot be seen as a 
‘negative’ view of new governance regimes. Instead, it is more about ‘an attempt 
to explore and uncover precisely the paradoxes and blind spots of the existing 
new governance debate’. 485 
The final aspect of Dawson’s third wave is perhaps the most relevant one for 
this research. In my view, the third wave of new governance research is about 
questioning the institutions, relationships and procedures upon which new gov-
ernance regimes are based. 486 Thus, the third wave of new governance research 
is reform-oriented: it does not settle for purely conceptual questions, such as that 
of the nature of new governance; nor for normative questions, such as identify-
ing the positive and negative features of new governance.487 Mere explanation of 
the new features, such as who are the actors involved and which instruments are 
applied, does not shed much light on the governance mechanisms within – what 
makes new governance tick, how the mechanisms of new governance actually 
operate – or what new governance is.488 In order to ‘identify what works and what 
doesn’t and why’,489 it is crucially important to obtain a better understanding of 
how to craft the mechanisms within the modes of new governance. Furthermore, 
Wurzel et al. have observed that while there has been a huge upsurge in govern-
ance studies, most have remained ‘over-theorised’ and ‘under-empiricised’ and 
debate as to the scope of governance is often conducted at too high a level of 
abstraction.490
480  Ibid., at 12.
481  Ibid.
482  Ibid.
483  Ibid.
484  Ibid.
485  Ibid. 
486  Ibid.
487  Ibid., at 16.
488  Eberlein – Kerwer 2004, at 130.
489  Gunningham 2009b, at 147.
490  Wurzel et al. 2013, at 3 and 219. However, there are also representative examples of scholarly work 
offering theoretically grounded perspectives in an empirical setting. See, e.g., Korkea-aho 2011, passim.
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The complex task of ensuring that the biofuels used to meet the 10% target and 
placed on the European market are sustainable has prompted European policy-
makers to employ alternative types of regulatory architecture and craft modern 
regulatory instruments. The dual demands of effectiveness and legitimacy make 
this type of regulatory development not only understandable but also necessary. 
In the context of policy approaches in respect of climate change, Mehling notes 
that while it is quite widely accepted that the traditional regulatory approaches 
are not (alone) capable of responding to the climate and energy challenge, the 
speedy evolution of new governance mechanisms – such as those associated with 
the EU biofuels regime – have shortcomings of their own.491 Gunningham posits 
that much remains to be done as regards providing an understanding of how to 
match types of institutional and governance arrangements with specific environ-
mental problems.492 
I regard my research on the EU biofuels regime as fitting in well within the do-
main of Dawson’s third wave as well as addressing the paucity of understanding 
as to how new governance works. The complexity of the European new environ-
mental governance approach, and the types of variations it encompasses, results 
in a situation where it is impossible to lay down a comprehensive, let alone a sys-
temic perspective on the new governance approach. Instead, study of its mecha-
nisms (the micro level), as suggested by Dawson, seems a much more feasible 
project. Finally, the EU biofuels regime offers a good platform for the scrutiny of 
the mechanisms of new governance in detail: what are the instruments exploited 
and actors involved within these mechanisms, and what do the instruments and 
actors tell us about the performance of new governance in practise.
491  Mehling 2013, at 11–14.
492  Gunningham 2009b, at 147.
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4 The EU biofuels regime 
and new governance
This chapter demonstrates how the themes discussed in the five thesis articles 
contribute towards the calls made by Dawson and others for more practical ap-
proaches to new governance. The chapter seeks to show how the EU biofuels 
regime is new governance; i.e. what the EU biofuels regime’s new governance 
mechanisms are. Each subchapter identifies the core aspects of the new govern-
ance debate in the context of the EU biofuels regime, and points out the ‘mecha-
nism’ per se as well as the related challenges. To recap, I use the term ‘mecha-
nisms of governance’ to refer to the way in which governance is administered in 
practice, the tools and instruments it exploits, and the particular aspects of the 
new governance discourse that it highlights. Therefore, I do not claim that these 
mechanisms of new governance are of general applicability within the new gov-
ernance discourse, but instead take the view that grouping the elements of new 
governance under a particular regime simply make them easier to handle within 
the overarching and very elusive new governance approach. Towards this end, 
the principles of good governance contained in the White Paper are used in this 
chapter as a means of evaluating the performance of the EU biofuels regime’s 
new governance mechanisms. The chapter finishes with suggestions on how to 
improve the performance of the new governance of the EU biofuels regime. 
To avoid unnecessary repetition of the material contained in the articles, the 
analysis contained in the fourth chapter is largely based on the findings made in 
the articles and draws on their main conclusions.
4.1 THE RENEWABLE ENERGY DIRECTIVE’S NEW GOVER-
NANCE APPROACH
4.1.1 Implementation framework
The processes whereby a legal proposal is made, and a legal measure is imple-
mented have considerable importance within the new governance approach.493 
Generally, the success of EU policies is often judged by reference to the impacts 
these policies have on the ground.494 Thus the concept of implementation is of 
relevance for the thesis as the themes discussed within it address challenges par-
ticularly faced in respect of the implementation framework for the EU biofuels 
493  Sideri 2007, at 3.
494  Jordan – Tosun 2013, at 247.
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regime.495 This section commences with a brief examination of the notion of im-
plementation. 
Implementation has been defined by reference to compliance ‘with obliga-
tions arising under Union environmental law’.496 Jans and Vedder specify that 
implementation comprises four elements: transposition (the EU legislative act 
is transposed into national law); operationalisation (designation of the national 
authorities responsible for further action under that legislative act); application 
(application of the national rules that implement the EU law); and finally, en-
forcement (observance of the national rules based on the EU law). In a similar 
way, Jordan and Tosun also regard the implementation of EU law as having three 
dimensions:  notification (the timely adoption of requested measures), transposi-
tion (conformity with the EU law in question, and application (correct integration 
of the EU law into the national regulatory framework).497 Taking these four ele-
ments into account, the approach adopted in my thesis is that the implementation 
framework includes not only the instruments themselves, such as the Renewable 
Energy Directive, but also encompasses the mechanisms or tools used to apply 
these instruments, such as voluntary certification schemes as mechanisms for 
implementing the sustainability criteria as defined in the Directive. 
Informality is a key aspect of implementation in the context of the EU biofu-
els regime.498 The Renewable Energy Directive creates a regulatory framework 
consisting of binding rules, which includes the mandatory targets, sustainability 
criteria and obligation to conduct verification. However, it leaves these rules to be 
further specified when they are implemented by private actors. While the manda-
tory target as such is clear and absolute, its application becomes a blurred exercise 
when the criteria given to ensure the target’s sustainability as well as the rules 
stipulated for governing the actions towards the sustainable achievement of the 
target are flexible and loosely framed. The process of governing shifts the bal-
ance within the system away from the formal framework that involves steering 
in a hierarchical system of government towards an informal framework of new 
governance that involves steering through a system that combines public and 
private actors.499 In this context, I have examined the role of the ‘informal’ private 
sector in ensuring the implementation of the ‘formal’ sustainability criteria for 
biofuels.500  
Therefore, I suggest that the notion of implementation should be understood 
as meaning more than simply complying with obligations arising from the EU 
acquis. Implementation is not only a top-down tool501 that merely conveys the nor-
mative content of a directive to the Member States’ national legal systems. It is a 
495  Romppanen 2013, at 341.
496  Jans – Vedder 2012, at 139.
497  Jordan – Tosun 2013, at 250.
498  Informality as in ‘informal, flexible, new modes of governance’. Idema – Kelemen 2006, at 115.
499  See e.g. Mak – van Tatenhove 2006, at 124–131.
500  Romppanen 2013, passim.
501  Ibid.
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more multifaceted process enabling distinct interfaces for the study of the instru-
ments, mechanisms and challenges of new modes of governance. My argument 
is that the Renewable Energy Directive not only promulgates norms and rules to 
be transposed into the Member States’ national systems (the traditional, formal 
Community method), but that it also creates mechanisms that shift the respon-
sibility to achieve the regulatory objectives defined in the Directive to the imple-
mentation framework (i.e. application). However, this shift can also be associated 
with certain challenges: as the Directive is being implemented, it is inevitably 
also being adjusted, specified and particularised due to its flexibility. In other 
words, the limited specification of the substantive norms within the Directive 
requires more intensive elaboration during the process of implementation and it 
is this ‘specification’ that takes place within the informal framework of the new 
governance of EU biofuels.502 The regulatory framework is therefore substantially 
defined through an informal implementation process. 
In this context, Jordan and Tosun note that when policy objectives undergo 
this type of ‘refinement’ during the implementation phase, ‘[t]he question arises 
of precisely how much modification is acceptable from an environmental as well as 
a political point of view’ [my italics].503 This concern is associated with the par-
ticular implementation challenge that follows from the use of framework direc-
tives such as the Renewable Energy Directive,504 the nature of which is analysed 
in the following subchapter. In the context of the EU biofuels regime, the issue 
that lies at the core of the implementation challenge is whether the process of 
implementation is capable of transposing the climate and environmental objec-
tives laid down in the ‘formal’ Directive through the ‘informal’ implementation 
framework being effectively applied to European biofuels. 
4.1.2 Choice of instrument
The first mechanism of new governance employed by the EU biofuels regime is 
closely linked to the aspects of implementation and particularly, choice of instru-
ment at EU level.505 The regulatory instrument for the EU biofuels regime is the 
framework directive (the Renewable Energy Directive), which is understood here 
as a governance mode directive. In addition to the Directive, the Commission has 
also issued two communications to facilitate appropriate implementation of the 
Renewable Energy Directive. These can be characterised as soft law. The follow-
ing sections first explain the use of the so-called governance mode directive as 
well as the relevance of the communications. Following this, the main challenges 
associated with this mechanism are identified.
502  Armstrong 2011, at 193.
503  Jordan – Tosun 2013, at 251. See also Korkea-aho 2013, at 365; Scott 2011, at 330.
504  Korkea-aho 2013, at 364.
505  Mehling 2013, at 16–17.
88
The Renewable Energy Directive as a framework directive
Holten and Rijswick take the view that framework directives are one of the main 
instruments used in the governance approach.506 More precisely, from the new 
governance perspective, the use of framework directives marks a departure from 
the Community method which has the important advantage of offering greater 
flexibility and policy discretion to tackle complex environmental problems.507
The choices in terms of regulatory instruments are anything but incidental, 
because ‘they are both an outcome of intense political struggles to govern the EU 
and also an important generator of new forms of policies and policy at EU and na-
tional levels’.508  In a similar context, Peeters and Uylenburg find that the choice of 
regulatory instruments should not be seen as a ‘technocratic exercise taking place 
in a clean clinic’: EU environmental legislation reflects changing views on how 
Europe should be governed.509 Chapter two of this thesis discusses the policy 
processes that led to the adoption of the mandatory targets on renewable energy 
in the EU, as well as to the establishment of the distinct regulatory architecture to 
govern sustainable biofuels. The analysis revealed that the juxtapositions related 
to the division of competences within the EU as regards environmental, climate 
and energy issues as well as the underlying tensions relating to the motivations 
behind the mandatory biofuels target, and the extremely complex nature of the 
task of regulating sustainable biofuels are all factors in the creation of the unique 
EU biofuels regime. It is clear that the intricate policy process relating to EU bio-
fuels has affected the choice of regulatory instrument and the choice of regula-
tory instruments was anything but  incidental and  definitely did not occur in a 
‘clean clinic’. 
Furthermore, Eberlein and Kerwer explain that new modes of governance are 
often introduced as a follow-up to legislative deadlocks.510 This argument is also 
applicable to the EU biofuels regime – as I have sought to demonstrate that the 
regulatory framework for EU biofuels was very much a compromise and, as such, 
represents a delicate balance between different and even partly conflicting policy 
objectives. As a result of this interaction, the EU biofuels regime is now governed 
by a flexible framework directive and further elaborated upon in two non-bind-
ing, soft law communications.
The White Paper also sought to improve European governance through 
the promotion of greater use of different regulatory tools. More extensive use 
of framework directives was one proposal made in this regard.511 Although the 
White Paper promotes the use of framework directives as one of the tools un-
der the European governance reform, it does not define what they are. To date, 
506  van Holten – van Rijswick 2014, at 14.
507  Ibid., at 15.
508  Ibid.
509  Peeters – Uylenburg 2014, at 235 and 240.
510  Eberlein – Kerwer 2004, at 125.
511  COM(2001) 428 final, at 5.
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the term ‘framework directive’ has not been defined by the EU institutions.512 
Framework directives are not official EU instruments (i.e. they are not stipulated 
in Article 288 TFEU).513  However, they are frequently used in the field of EU 
environmental law514 and are recognised by the CJEU. For example, in a recent 
environmental case law515 the court stated that ‘it must be noted that Directive 
2000/60 is a framework directive adopted on the basis of Article 175(1) EC (now 
Article 192 TFEU). It establishes the common principles and an overall framework 
for action.’516
The proposal for the Renewable Energy Directive touches upon the choice of 
regulatory instrument by explaining that a directive was the appropriate instru-
ment because it indicated to the Member States the objectives to be achieved, but 
left them with the ‘sufficient flexibility to implement’ the Directive in the manner 
that best suited their national circumstances.517 While this part of the proposal 
simply applies Article 288 TFEU, which stipulates the legal acts the EU has pow-
ers to introduce, it goes on to say that the Directive actually ‘goes further than 
a framework directive in that it is more precise on objectives and more detailed 
on measures to be taken’.518 So the Directive should not be regarded as a normal 
directive (as per Article 288 TFEU), but neither it is a framework directive. What 
is it, therefore, given that it is defined as a ‘framework directive that goes further’ 
than a normal framework directive? The question is relevant to this thesis, as I 
regard the choice of regulatory instrument as one of the mechanisms of new gov-
ernance established under the EU biofuels regime.
A ‘governance mode directive’?
Bogaart explains that framework directives are a relatively new instrument of 
EU law which have been more frequently adopted over the past few years.519 She 
notes that they are regarded as the application of the principle of subsidiarity as 
they generally contain less detailed rules than are typically found in normal di-
rectives.520 She defines framework directives as being different from normal direc-
tives in that they have a more general character, only lay down the basic options 
and are thus more flexible.521 Furthermore, framework directives provide a means 
of establishing a coherent approach while laying down less detailed rules than 
are found in normal directives.522 Significantly, Bogaart also takes the view that 
512  Korkea-aho 2014, at 72.
513  Bogaart 2014, at 50. Also Armstrong 2011, at 192.
514  Korkea-aho 2013, at 363–364; Bogaart 2014, at 48; de Sadeleer 2014, at 195.
515  C-525/12 Commission v Germany.
516  See C-525/12 Commission v Germany, para. 50.
517  COM(2008) 19 final, at 10.
518  Ibid.
519  Bogaart 2014, at 49. For example, Directive 2000/60/EC of the European Parliament and of the 
Council of 23 October 2000 establishing a framework for Community action in the field of water policy 
(OJ L 327, 22.12.2000, p. 1).
520  Bogaart 2014, at 52–53.
521  Ibid., at 58.
522  Ibid., at 66–67.
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framework directives carry possibilities for greater stakeholder participation.523 
The Renewable Energy Directive does not, however, make any direct reference 
to public participation, nor does it refer to the public participation requirements 
of the Århus Convention.524 Hence, responsibility for this aspect is shifted to the 
Member States.525
Peeters and Uylenburg note that, according to Bogaart’s definition, the 
Renewable Energy Directive is not a framework directive, as it introduces bind-
ing targets relating to renewable energy. However, they continue, as Member 
States are free to decide how to allocate this target among different sectors in 
respect of which they are required to notify the Commission,526 the setting of 
sub-objectives is left to the Member States. Consequently, the Directive is ‘kind of 
a framework directive’.527 The proposal for the Directive justifies its approach – as 
it goes further than a framework directive – by reference to the subsidiarity prin-
ciple, stating that its objectives cannot be sufficiently achieved by the Member 
States because it is ‘clear from the experience with the promotion of renewable 
energy sources in the European Union that real progress only began to be made 
when the European Union adopted legislative instruments containing targets to 
be reached by a given deadline’.528 In this context the proposal refers to the first 
Directive on Biofuels for Transport.529
Furthermore, in order for the EU as a whole to achieve the 20% target re-
newable energy by 2020, leaving action to the Member States would jeopardise 
achievement of the target and would not bring about an equitable distribution of 
individual responsibility on the part of Member States to arrive at the 20% tar-
get. However, Member States retain wide discretion to favour the development 
of the renewable energy sector in the way that best suits their national potential 
and circumstances.530 The principle of proportionality is also relevant as regards 
discussion of the choice of instrument. The proposal envisages that the overall 
objective cannot be achieved without ‘overall commitment, expressed in legally 
binding targets’, but states that otherwise the ‘Member States are free to develop 
the renewable energy sector that corresponds best to their national situation and 
potential, provided they collectively reach the 20% target’.531 It is worth noting in 
passing that analysis of this justification in the light of the newly agreed targets 
for the 2030 EU climate and energy package reveals a contradictory rationale. 
This is that under the new framework there is no longer any need for the national 
renewables targets. Instead, there is going to be a coherent headline target of 27% 
applicable only at the European level, and the agreed GHG reduction target of 
523  Ibid., at 67.
524  Peeters – Nóbrega 2014, at 358.
525  Ibid.
526  See Article 4 of the Renewable Energy Directive regarding national renewable energy action plans.
527  Peeters – Uylenburg 2014, at 249.
528  COM(2008) 19 final, at 9.
529  Directive 2003/30/EC.
530  COM(2008) 19 final, at 9.
531  Ibid., at 10.
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40% ‘should by itself encourage a greater share of renewable energy in the EU of 
at least 27 %’.532
Therefore, the Renewable Energy Directive offers a unique example of a 
framework directive. In the context of governance, Holten and Rijswick suggest 
that framework directives are in fact governance mode directives.533 Governance 
mode directives include a governance approach and aim to offer more flexibility 
‘by increased policy discretion’ and more procedural provisions.534 
I regard this characterisation as being applicable to the Renewable Energy 
Directive, because it does include a governance approach that consists of binding 
targets for renewables and binding sustainability criteria. However, it also leaves 
room for national policy discretion. The Member States are to adopt renewable 
energy action plans that set out their individual courses of action towards meet-
ing the mandatory targets (Article 4). However, the Directive allows the Member 
States considerable freedom as to the method they choose in order to demonstrate 
compliance with the sustainability criteria (Article 18). 
In addition, in several instances responsibility for the specification of the 
substantive rules is largely left to the Member States. This is reflected in various 
instances throughout the Directive, but particularly as regards the following 
aspects. Firstly, the Directive lays down binding sustainability criteria but does 
not, for example, define sustainability concepts or economic operators (Article 
2). For instance, biofuels produced from waste and residue need only fulfil the 
sustainability criteria relating to GHG emission savings (Article 17) and the 
contribution made by biofuels so produced can be measured twice against 
the mandatory target (Article 21). However, neither the Directive nor the two 
communications explain what should be regarded as wastes and residues.535 
Secondly, the Directive fails to specify the requirements relating to private veri-
fiers in much detail. Issues relating to the private verifiers are discussed in de-
tail in the following subchapters. 
Furthermore, Article 18(3) of the Directive requires the Member States to take 
measures to ensure that economic operators submit reliable information and 
make available to the Member State, on request, the data used to develop such in-
formation. This information must include, in particular, information on compli-
ance with the sustainability criteria set out in Article 17 of Directive. Logically, if 
Member States are not given sufficient information about the biofuels supplied it 
is difficult for them to monitor compliance with the requirements of the Directive. 
Only around half of the Member States have reporting requirements in place that 
provide for an effective sustainability system. If there is a lack of data as regards 
the sustainability information reported by the economic operators, the effective-
ness of the system in place is of course reduced.536  
532  COM(2014) 15 final, at 6.
533  van Holten – van Rijswick 2014, at 15.
534  Ibid.
535  For further detail, see Romppanen – Kankaanrinta 2014, at 75–77.
536  Peters et al. 2012, at 39–40.
92
In addition to the points noted above, great variations exist as to the enforce-
ment (penalty) systems in respect of cases of non-compliance.537 The analysis over 
the Member States implementation of the Renewable Energy Directive notes that 
a ‘robust penalty system is crucial to ensure effectiveness, since if for instance 
fines for non-compliance are insignificant then there is no sufficient deterrent 
against unlawful behaviour by economic operators’.538  It therefore recommends 
that effective penalty systems and requirements for verifiers should be intro-
duced in all Member States’ systems.539 Lastly, the Commission’s progress report 
on renewables also notes that there are still some gaps to be filled as regards the 
establishment of effective sustainability regimes in all Member States.540 
Soft law
Soft law amounts to norms promulgated by governance institutions that are not 
legally binding but which are intended to have a ‘guiding’ normative effect, and 
has long been recognised as a key instrument of EU governance.541 In the con-
text of the EU biofuels regime, the ‘framework nature’ of the Renewable Energy 
Directive requires further specification and interpretation.542 ‘Determined 
to tackle problems before they develop, framework norms create the need for 
guidance.’543 The Directive is accompanied by two non-binding instruments: the 
two communications.544 These were published to facilitate appropriate imple-
mentation of the Directive. I have discussed their relevance in my articles545 on 
the basis that they offer little tangible support as regards the implementation of 
the Directive. Scott regards this type of post-legislative, soft law guidance as a 
regular feature of EU law.546 The complexity of environmental law has increased, 
and it therefore relies more on broad and imprecisely defined frameworks such 
as that laid down in the Directive.547 This implies the increased use of guidance 
that is then relied upon to facilitate a more consistent approach to implementation 
in Member States and to ensure a higher level of compliance.548 The Commission 
adopts soft law instruments to further implement EU law.549 Furthermore, this 
also highlights the emergence of greater informality (and the use of ‘informal 
mechanisms’) in the policy process.550 
537  Peters et al. 2012, at 2 and 40.
538  Ibid., at 2.
539  Ibid., at 4. 
540  COM(2013) 175 final, at 11.
541  Scott 2002, at 76. See also Senden 2004, at 23.
542  Korkea-aho 2013, at 364.
543  Ibid.
544  Communication on Practical Implementation and Communication on Voluntary Schemes.
545  See e.g. Romppanen 2012b, at 178; Romppanen 2013, at 345–346.
546  Ibid.
547  Ibid.
548  Ibid.
549  Senden 2013, at 57.
550  Peters 2006, at 26.
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Non-binding instruments are generally adopted by the EU when it does not 
have powers to adopt binding measures.551 Senden clarifies that the use of soft 
post-legislative acts can be traced back to the Commission’s general competences 
and duties.552 The basic aspects of the division of competences are discussed in 
chapter two of this thesis. Senden also notes that the adoption of interpretative 
acts (such as the two communications) is appropriate to the Commission’s role as 
the guardian of the treaties (Article 17 TFEU). She raises an interesting question, 
which is relevant as to the choice of instruments discussed here, as to whether the 
Commission is always free to adopt soft post-legislative acts.553 In the context of 
the Renewable Energy Directive, my conclusion is that the Commission also has 
the option to lay down binding measures, based on Article 4 TFEU and shared 
competence on the environment. However, the Commission instead relies upon 
a softer measure to enable more flexible coordination. Senden explains this by 
reference to Article 296(1) TFEU, which states:
Where the Treaties do not specify the type of act to be adopted, the institutions shall 
select it on a case-by-case basis, in compliance with the applicable procedures and with 
the principle of proportionality.
Therefore, prima facie the rule leaves room to choose the most suitable regulatory 
instrument, but this choice is guided by the principle of proportionality. My con-
clusion is that although the Commission would perhaps have had the possibility 
to stipulate the details of the regulatory framework also in the form of, for exam-
ple, a binding regulation,554 the underlying sensitivities555 involved in interfering 
with Member State’s powers as regards the details of the system applied together 
with the principle of proportionality left the Commission with little option but to 
adopt soft law guidance. 
Challenges
The sections above explain how the complex regulatory challenges posed in re-
lation to sustainable biofuels have led to the adoption of a flexible Renewable 
Energy Directive (i.e. a governance mode directive) and two soft post-legislative 
documents. The growing popularity of regulatory instruments of this type in 
EU environmental law is explained by reference to the need to ensure effective 
551  See e.g. C-322/88 Salvatore Grimaldi v Fonds des maladies professionnelles.
552  Senden 2004, at 63.
553  Ibid., at 64.
554  For example, in the context of the EU ETS, the rules controlling verifiers’ conduct are substantially 
more rigorous and exact. In 2012, the Commission passed Regulation 600/2012 on the accreditation and 
verification of GHG emission reports. This lays down detailed, harmonised rules for the verification 
of reports submitted under the EU ETS, as well as provisions for the accreditation and supervision of 
verifiers (Article 1). See Commission Regulation (EU) No. 600/2012 of 21 June 2012 on the verification 
of greenhouse gas emission reports and tonne-kilometre reports and the accreditation of verifiers 
pursuant to Directive 2003/87/EC of the European Parliament and of the Council (OJ L 181, 12.7.2012, 
p. 1).
555  As discussed in chapter two of this synthesis.
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environmental protection using flexibility.556 Framework directives and soft post-
legislative guidance are considered useful because of their ‘integrative’ capacities 
and their ability to establish a coherent approach.557 The desire to enhance open-
ness and transparency as well as to promote correct and uniform interpretation 
of EU law has inspired the use of such instruments.558 Significantly also, one of 
the principles of good governance stipulated in the White Paper was coherence: 
‘Coherence requires political leadership and a strong responsibility on the part of 
the Institutions to ensure a consistent approach within a complex system.’559 The 
document also identified the tools needed to establish greater coherence within 
the EU’s policies.560 
However, Senden notes that although new governance presents us with in-
struments that allow for more flexibility and discretion, this does not mean that 
such instruments are easier to handle.561 Jordan and Adelle opine that one of the 
greatest challenges facing EU environmental policy ‘lies in the best choice of im-
plementing instruments’ and their ability to solve policy problems such as those 
relating to sustainability.562 Significantly, Holten and Rijswick also claim that the 
level of environmental protection will differ to a serious extent between Member 
States due to the fact that obligations derived from the directives are not clear 
enough.563 When the law becomes too complex, the Member States are left with 
an implementation challenge because they do not know what exactly they are 
obliged to do.564 As discussed in one of the thesis articles, during the national 
parliamentary procedure in Finland regarding implementation of the Renewable 
Energy Directive it was noted that the Directive’s provisions are not very specific; 
for instance, on the verification of compliance.565
This is also a concern in respect of the two communications, since they are 
of limited use as far as the actual ‘facilitation’ of implementation is concerned. 
As Scott notes, the danger of using such soft law instruments is that they tend to 
fall short of precisely capturing what is legally required.566 As noted in one of the 
thesis articles, although the Renewable Energy Directive does create a seemingly 
valid framework for implementation, it nonetheless relies heavily on Member 
States’ ability to transpose the sustainability requirements into their national 
legislation.567 The thesis articles demonstrate how the methods implemented by 
556  Ibid., at 68. See also Romppanen 2012a, at 123 and 132–138; Romppanen 2013, at 351.
557  Bogaart 2014, at 67; Beijen 2014, at 71.
558  Senden 2013, at 64–65.
559  COM(2001) 428 final, at 10.
560  Ibid., at 5.
561  Senden 2004, at 60.
562  Jordan – Adelle 2013, at 379 and 384.
563  van Holten – van Rijswick 2014, at 15. See also Korkea-aho 2011, passim.
564  See also Peeters – Uylenburg 2014, at 253.
565  See Romppanen 2013, at 344. See also Hallituksen esitys eduskunnalle laiksi biopolttoaineista ja 
bionesteistä ja eräiksi siihen liittyviksi laeiksi, HE 13/2013 vp (Finnish Government Proposal for the 
Act on Sustainability of Biofuels and Bioliquids, author’s own translation), at 13.
566  Scott 2011, at 330.
567  Romppanen 2012b, at 179.
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Member States as regards, for example, the verification of compliance vary great-
ly. The Directive has been implemented in 28 national legislatures with vary-
ing interpretations and degrees of accuracy, and the outcome has proved quite 
heterogeneous.568 The staff working document to the latest Renewable Energy 
Progress Report569 states that: 
By nature the implementation of Directives in the Member States differs with respect 
to various technical details. A study conducted for the Commission shows that such 
differences may have implications on the effectiveness of the system and the adminis-
trative burden for economic operators. Overall, the report shows that particularly in the 
larger Member States representing the bulk of biofuel consumption the sustainability 
scheme for biofuels works effectively, however, it also shows that in some Member 
States there is still scope to improve the effectiveness of the sustainability scheme. The 
implementation of the sustainability scheme differs among Member States also with 
respect to the administrative burden placed on economic operators.570
In this context, Holten and Rijswick present a pertinent concern of whether the 
governance approach delivers what it promises.571 Senden also argues that the 
virtues associated with adopting soft post-legislative guidance does not mean 
that their ‘actual use meets these goals’.572 However, I am of the opinion that regu-
lating the sustainability of biofuels through a governance mode directive such 
as the Renewable Energy Directive is justified in the context of the underlying 
complexity of the regulatory task at hand. That said, at the same time due atten-
tion should be paid to the actual performance of the governance mode directive. 
While flexibility is necessary in order to accommodate the complexity of the 
task at hand, this should not hinder the achievement of the set goals or threaten 
the coherence of the system. I understand the Renewable Energy Directive as 
a framework directive that creates a governance approach on EU biofuels and 
furthermore that this framework approach is necessary. However, at the same 
time due attention should be paid to the performance of the framework direc-
tives directive as such to ascertain that they are capable of establishing a credible 
and coherent framework for national implementation. For the Renewable Energy 
Directive and for the EU biofuels regime, the instrument choice would be an as-
pect calling for further clarification in the context of the new 2030 framework that 
particularly highlights Member States’ flexibility and governance. The risk is that 
environmental protection will differ substantially between Member States if the 
obligations arising from the regulatory instrument are unclear and vague, or if 
the level of ambition decreases due to greater policy discretion and flexibility.573 
568  See, in detail, Peters et al. 2012, at 12–30. See also SWD(2013) 102 final, at 16–17.
569  COM(2013) 175 final.
570  SWD(2013) 102 final, at 17.
571  van Holten – van Rijswick 2014, at 16.
572  Senden 2013, at 65.
573  van Holten – van Rijswick 2014, at 15.
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In the context of EU biofuels, the flexible, loosely defined and unspecified re-
quirements arising from the Directive have led to the Directive being interpreted 
differently in the 28 Member States. 
This level of indeterminacy poses a considerable challenge to implementation 
of framework directives as they require a substantial amount of further guidance 
in order to become operationally effective.574 Yet, as Peeters and Uylenburg write, 
the use of such an approach to governance and with its innate flexibility, in the 
form of governance mode directives, for example, should not be an ‘excuse for 
less ambitious environmental laws’ and that there is a particular need to ‘keep 
a critical eye’ on the achievement of the central aim of the EU environmental 
law575 – the achievement of a high level of environmental protection as mentioned 
in Article 191(2) TFEU. Bogaart concludes also that it will be ‘interesting to see’ 
what such flexibility and the fact that environmental results of the current acquis 
fall short of achieving the objectives pursued will mean for the use of framework 
directives.576 Together with the uncertainties as to the future of the EU biofuels 
regime as such, the current choice of regulatory instrument is not fully capable 
of fulfilling the principle of coherence.  The lack of overall coherence is detailed 
further below.
4.2 EU BIOFUELS AS A MULTI-LEVEL SYSTEM OF NEW 
GOVERNANCE 
4.2.1 The concept of multi-level governance
This chapter focuses on the architecture of multi-level governance of the EU bio-
fuels regime, and analyses the two remaining new governance mechanisms of 
the EU biofuels regime: the methods available for the verification of compliance 
established by the Renewable Energy Directive and the unique combination of 
public authority and private expertise used in relation to these methods. These 
mechanisms are based on the multi-level nature of the EU biofuels regime and 
also reflect a distinct approach to the hierarchy between the actors involved that 
together govern a particular set of regulatory instruments. 
To refresh the reader’s memory, the relevant substantive rules are briefly sum-
marised here. Article 18(3) of the Directive obliges Member States to conduct veri-
fication, since they are required to take ‘measures to ensure that’ so-called ‘eco-
nomic operators’ submit ‘reliable information’ and ‘make available to the Member 
State, on request, the data that were used to develop the information’ concerning 
compliance with the sustainability criteria for biofuels – i.e. the criteria affecting 
compliance with national targets or those biofuels benefiting from national sup-
port schemes. The establishment of a national system is one of the ‘measures’ used 
to implement the requirements of verification. Alternatively, Member States may 
574  Jordan – Adelle 2013, at 379.
575  Peeters – Uylenburg 2014, at 239.
576  Bogaart 2014, at 68.
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require economic operators to use the voluntary certification schemes that the 
Commission has recognised for the purposes of verification. Therefore, two key 
verification methods are at their disposal to demonstrate to Member States that 
the sustainability criteria have been met: (1) the voluntary certification schemes 
recognised by the Commission;577 and (2) the so-called national systems.578 How 
this system reflects multi-level governance is discussed below.
In the context of perceiving the EU as a unique polity per se, multi-level gov-
ernance refers to:
[...] the coordinated action by the European Union, the Member States and local and 
regional authorities, based on partnership and aimed at drawing up and implement-
ing EU policies. It leads to responsibility being shared between the different tiers of 
government concerned and is underpinned by all sources of democratic legitimacy and 
the representative nature of the different players involved.579  
This definition focuses on the interaction between the different levels, and on the 
division of competences between them.580 It posits that decision-making author-
ity is not only monopolised by the EU and Member States but diffused between 
different levels of decision-making – the sub-national, national and supranation-
al levels – and reflects the complicated division of competences between actors 
across different administrative levels.581 However, these definitions do not yet 
capture the relevance of private actors within the European system of multi-level 
governance.582 Moreover, an understanding of multi-level governance as outlined 
above would not entail an understanding of the system of governance represent-
ed by the EU biofuels regime, which capitalises upon private expertise. 
The Committee of the Regions’ White Paper on multi-level governance cit-
ed above regards multi-level governance as essential for the attainment of the 
principles of good governance stipulated in the Commission’s White Paper on 
European governance: ‘Multilevel governance ensures that these principles are 
implemented, maintained and enhanced.’583 This connects us with the European 
approach on new governance. In the context of new governance, the discourse on 
multi-level governance addresses the diffusion of authority into a less hierarchi-
cal form of governance more generally.584 In this context ‘multi-level’ signifies the 
interdependence between actors operating at different levels, while ‘governance’ 
refers to the growing relevance of non-hierarchical forms of policy-making.585 
Therefore, multi-level forms of governance are open to participation by a range of 
577  For a detailed discussion, see Romppanen 2012b, at 179–183; Romppanen 2013, at 343–344.
578  See Romppanen – Kankaanrina 2014, at 74–93; Romppanen 2013, at 344–345.
579  Committee of the Regions’ White Paper on multilevel governance, at 1–7.
580  Conzelmann 2008, at 2.
581  Kohler-Koch – Rittberger 2006, at 34; Jordan 1998, at 12; Marks et al. 1996, at 345.
582  For more detail on ‘types of multi-level governance’, see Hooghe – Marks 2010, at 17–22.
583  Ibid., at 7.
584  Conzelmann 2008, at 1; Marks et al. 1996, at 346.
585  Hooghe – Marks 2001, at 3–4.
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actors, although the approach does not reject the view that the public and ‘state 
arenas’ are important, or that these do not ‘remain the most important pieces of 
the European puzzle’.586 The EU system of governance could thus be character-
ised as involving ‘a unique set of multi-level, non-hierarchical and regulatory in-
stitutions, and a hybrid mix of state and non-state actors’.587 Therefore, the vague 
nature of the concept of multi-level governance allows it to be interpreted in dif-
ferent ways in different contexts: the ‘emphasis can be on the vertical or horizontal 
relationships and responsibilities of national, regional and local government, but 
also on public-private interaction and on broader issues of [...] and participation of 
different actors’.588 Finally, Eckerberg and Joas opine, from an environmental per-
spective, that ‘increased networking across public and private actors and shifting 
responsibilities from the public to the private sector has emerged, leading to new 
forms of environmental governance regardless of formal hierarchies’.589
The EU biofuels regime aptly illustrates the nature of multi-level governance, 
as it is spread across different levels of authority. The overarching regulatory 
framework is laid down in the Renewable Energy Directive, which, as a govern-
ance mode directive, establishes an approach to the governance of EU biofuels 
that is facilitated by two soft law communications. Thus, the EU biofuels regime 
comprises both formal and informal rules: the sustainability criteria are the for-
mal rules, and the communications that facilitate the implementation of the rules 
are the informal rules. Together these rules establish methods combining the use 
both of public actors from different levels of EU governance and of private ac-
tors. The voluntary certification schemes are recognised by the Commission, but 
largely governed by private businesses. The national systems are operated by 
the national governments but the verification functions are delegated to private 
verifiers, as the Directive specifies that external verification is required. The vol-
untary certification schemes also delegate the verification functions to private 
verifiers. Finally, as regards national systems the national governments exercise 
supervisory and enforcement powers, while the Commission not only has en-
forcement powers in respect of national governments but also imposes specific 
monitoring and reporting requirements under the Directive. 590 
The third thesis article argues that these methods for the verification of com-
pliance could, in fact, be described as representing a ‘co-regulatory implementing 
mechanism’ operating in the shadow of hierarchy.591 These claims are substanti-
ated in greater detail in the following section. 
586  Marks et al. 1996, at 346; Hooghe – Marks 2001, at 3.
587  Hix 1998, at 39. See also COM(2001) 428 final, at 34.
588  Eckerberg – Joas 2004, at 411.
589  Ibid.,at 405.
590  Romppanen 2012b, passim.; Romppanen 2013, passim.
591  Romppanen 2013, at 351.
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4.2.2 Shadow of hierarchy and co-regulation
The EU biofuels regime illustrates two particular issues involved in the hierarchy 
discourse592: firstly, that it exemplifies governance in the ‘shadow of hierarchy’; 
and secondly, that it represents a system of ‘co-regulation.’ The sections below 
first present a concise analysis of the key issues arising from the new governance 
debate that is particularly relevant in outlining the characteristics of the second 
(i.e. the methods available for the verification of compliance as established by the 
Directive) and third (i.e. the unique combination of public authority and private 
expertise within the methods for verification of compliance) mechanisms of the 
new governance of EU biofuels. The analysis then focuses on explaining how the 
EU biofuels regime meets these characteristics through its two remaining mecha-
nisms of new governance. 
Hierarchy and heterarchy
Hierarchy is a key element of the new governance approach and is relevant in the 
context of the EU biofuels regime, although Armstrong argues that new govern-
ance modes often signify a move away from it.593 Hierarchy reflects the traditional 
mode of governance, and is applicable to legislative and executive decisions that 
steer governmental action at national and European levels. Hierarchical coordi-
nation usually takes the form of authoritative decisions which have claims to 
legitimacy.594 In the EU context, hierarchy is reflected in the process in which the 
EU’s supranational institutions allow for the adoption and enforcement of legally 
binding decisions without individual Member States’ consent.595 New govern-
ance reflects heterarchy rather than hierarchy, and creates horizontal governance 
that allows for the participation of both public and private actors.596 
Armstrong takes the view that it is often tempting to characterise the move 
away from the traditional mode of governance to the ‘shadows’ of other govern-
ance modes – as operating in the shadow of hierarchy.597 The shadow of hierarchy 
is cast by ‘the state’ and thus involves public actors as key players, because the 
mechanisms that operate under the system of governance rely upon, for instance, 
legislation for their authority.598 Therefore, the shadow of hierarchy – heterarchy – 
refers to a distinct type of governance where authority is divided between public 
and private actors. Börzel and Risse argue that the shadow of hierarchy is impor-
tant for governance with(out) government because it generates important incen-
tives for the cooperation for non-state actors. 599 The theory thus also reflects the 
changed role of the public actor: the new governance approach provides greater 
592  See, e.g., Héritier – Lehmkuhl 2008, passim.
593  Armstrong 2011, at 182.
594  Héritier – Lehmkuhl 2008, at 2.
595  Börzel 2010, at 193.
596  Smismans 2008, at 874.
597  Armstrong 2011, at 183. See also Börzel – Risse 2005, at 214.
598  Gunninghman 2009a, at 181.
599  Börzel – Risse 2010, at 116.
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scope for private actors to take on administrative or regulatory functions previ-
ously undertaken by public actors.600 
In the context of the EU biofuels regime the shadow of hierarchy refers to an 
aspect of new governance that requires the prior involvement of a legislative au-
thority but allows private actors de facto to put sustainability requirements into 
practice.601 The targets, sustainability criteria and the framework for the verifica-
tion of compliance are stipulated in formal rules, but the specification and imple-
mentation of the rules is delegated to private actors. 
Although the issue of cooperation is dealt with below, it is worth noting here in 
passing that the shadow of hierarchy provides both public and private actors with 
an important incentive for cooperation.602 Gunningham explains that ‘new environ-
mental governance’ involves cooperation between public and private stakehold-
ers, who act together to achieve commonly agreed objectives, hoping to achieve 
far more collectively than individually.603 As the new governance approach builds 
upon a wider array of actors, it is difficult to imagine a governance regime without 
particular weight being given to the relationships between the actors involved.
These aspects of hierarchy and heterarchy are defined below. Co-regulation is 
explained as a particular type of embodiment of the shadow of hierarchy. In respect 
of EU biofuels the method of co-regulation, operating under the shadow of hierar-
chy, links public and private action through delegation. Therefore, constructing the 
link between public and private actors to enable co-regulation requires functions to 
be delegated by the governmental actor to the governance actors.604     
Delegation to private actors
Delegation of administrative tasks to private actors is a well-established practice 
in EU administrative law.605 The Meroni606 doctrine sets limits on the delegation 
of administrative tasks to private parties under EU law. Private actors are, both at 
EU and Member State level, important actors in the implementation of EU law as 
EU policies are often implemented with their assistance.607 
In the context of the Renewable Energy Directive, two levels of delegation can 
be distinguished in the implementation framework: one from the Commission to 
the recognised voluntary certification schemes, and another from the schemes to 
the private, independent verifiers.608 Delegation also occurs within the national 
systems, from national governments to private verifiers. Therefore, the EU leg-
islature acts as the principal who specifies the objective to be achieved, while 
600  Ibid.
601  Börzel 2010, at 192–193.
602  Börzel – Risse 2010, at 116–117.
603  Gunningham 2009a, at 203.
604  Héritier – Lehmkuhl 2008, at 5.
605  Hofman – Rowe – Türk 2011, at 247.
606  Case C-9/56 Meroni & Co., Industrie Metallurgiche, SpA v High Authority of the European Coal and Steel 
Community.
607  Hofman – Rowe – Türk 2011, at 247.
608  Lin 2011, at 41. Romppanen 2012b, at 179–180.
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private, non-governmental actors are the agencies to whom the task of achieving 
it is delegated.609 
A simple definition of ‘delegation’ is applicable here. It refers to the transfer of 
authority from a public to a private actor.610 Thus, in carrying out their verification 
functions, verifiers act as delegated agents of public authorities. In the context of 
the EU biofuels regime such delegation is deemed necessary because the private 
actors are expected to perform more effectively than the public actor; i.e. the pub-
lic actor does not hold the necessary expertise to verify the sustainability of bio-
fuels, since this calls for technical knowledge of complicated industrial processes. 
The reliance on private actors is commonly seen as appropriate if the desired 
policy outcome is more likely to be achieved by capitalising on private expertise 
and professional abilities.611 In respect of EU biofuels, however, delegating certi-
fication and verification responsibilities to these private businesses is also largely 
a question of costs and benefits as there is no reason for the Commission, or na-
tional governments to ‘re-invent the wheel’612 or to create a significant additional 
administrative burden in respect of verification.613 Thus voluntary certification 
schemes that are almost entirely privately financed offer an appealing alternative 
to the adoption of a more traditional command-and-control type of approach that 
would require a greater investment of time and public resources.614 In addition, 
verifying the sustainability of biofuels requires technical knowledge of highly 
sophisticated industrial processes, as described in chapter two of the thesis.615 
Héritier and Lehmkuhl opine that delegation to specialised agents, such as 
the biofuel verifiers, allows the political principal (the Commission in this case) 
to tackle one of the core problems of governance through helping to ensure suf-
ficient expertise of decision-making.616 Delegating to benefit from professional ex-
pertise is, as such, also an acknowledged feature of contemporary EU law, as the 
case analysed briefly here clearly demonstrates.
 
In January 2014, the CJEU gave its judgment in the case C-270/12 (United Kingdom of Great 
Britain and Northern Ireland v European Parliament and Council of the European Union)617 
concerning the power of the European Securities and Markets Authority (ESMA) to 
adopt emergency measures in relation to the financial markets of the Member States 
in order to regulate or prohibit short selling, ruling it to be compatible with EU law. 
609  See also Armstrong 2011, at 201. Héritier – Lehmkuhl 2008, at 6. In the context of the EU biofuels 
regime and particularly from the principal-agent perspective, see Lin 2012, passim.
610  Donnelly 2007, at 3.
611  Føllesdal 2011, at 82.
612  See e.g. Lin 2011, at 39.
613  The Renewable Energy Directive expressly states that the option of voluntary certification schemes 
was introduced to alleviate the administrative burden of the Member States. Communication on 
Voluntary Schemes, at 1.
614  Schleifer 2013, at 540.
615  See the EEA opinion.
616  Héritier – Lehmkuhl 2008, at 9.
617  For earlier case law, see also the case C-98/80 Giuseppe Romano v Institut national d’assurance maladie-
invalidité.
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The case concerned the legal limits of the proliferation of agencies within the EU, and 
the extent of their powers. Generally, the role of agencies is a distinct issue under the 
European new governance agenda.618
In 2012, the EU adopted a Regulation aimed at harmonising short selling.619 The 
Regulation was adopted on the basis of Article 114 TFEU allowing the adoption of 
harmonisation measures needed for the establishment and functioning of the internal 
market. Article 28 of the Regulation confers on the ESMA powers to adopt measures 
that are legally binding on the EU Member States’ financial markets where there is a 
threat to the orderly functioning and integrity of financial markets or to the stabil-
ity of the whole or part of the financial system in the EU. In May 2012, the United 
Kingdom brought an action before the CJEU seeking annulment of Article 28. The 
United Kingdom argued that the ESMA had been given excessively wide powers of a 
political nature that went against EU principles relating to the delegation of powers.620 
Advocate General Jääskinen noted in his opinion that the case presented an oppor-
tunity for the CJEU to balance the functional benefits and independence of agencies 
against the possibility of them becoming ‘uncontrollable centres of arbitrary power’.621 
The CJEU dismissed the action in its entirety (paragraph 120), and its judgment con-
tains the following comments of relevance to this thesis: (1) ‘[a]s regards the present 
case, it should be noted that Article 28 of Regulation No 236/2012 vests ESMA with 
certain decision-making powers in an area which requires the deployment of specific 
technical and professional expertise’;622 (2) ‘[h]owever, that conferral of powers does 
not correspond to any of the situations defined in Articles 290 TFEU and 291 TFEU’;623 
and (3) ‘[t]hose bodies have a high degree of professional expertise and work closely 
together in the pursuit of the objective of financial stability within the Union’.624
Centrally of course, the case concerns delegating authority to agencies, and not to 
private certification schemes or private verifiers as is in the EU biofuels regime. 
However, the case yet highlights the EU’s approach towards delegating author-
ity outside Commission on the basis of professional expertise in highly techni-
cal matters. Armstrong views the case as highlighting the tension between the 
increasing demands for EU-level action to manage complex economic risks and 
the limits on EU competence within the internal market.625 Knill and Lehmkuhl 
618  See e.g. Smismans 2007, at 603.
619  Regulation (EU) No 236/2012 of the European Parliament and of the Council of 14 March 2012 on 
short selling and certain aspects of credit default swaps (OJ L 86, 24.3.2012, p. 1).
620  See also Press Release, Judgement in case C-270/12, at 1.
621  Opinion of Advocate General Jääskinen on case C-270/12. 
622  C-270/12 United Kingdom of Great Britain and Northern Ireland v European Parliament and Council of the 
European Union, para. 82.
623  Ibid., para. 83.
624  Ibid., para. 85.
625  Kenneth Armstrong, Short-Changed on Short-Selling?, A blog post on 22 January 2014, available 
at <http://eutopialaw.com/2014/01/22/short-changed-on-short-selling/#more-2233> (22 October 2014).
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recognise a tendency, in the context the of internationalisation of markets, to em-
phasise the fact that potential governance contributions made by private actors 
compensate for national governments’ decreasing capacities.626 The White Paper 
on European Governance notes that ‘[s]cientific and other experts play an increas-
ingly significant role in preparing and monitoring decisions’.627 These aspects are 
also reflected in the EU biofuels regime, since this has an important third country 
aspect in that not only are a proportion of the biofuels consumed in Europe im-
ported from third countries but also that the certification and verification busi-
ness is itself very international in nature.
Private verifiers are the key performers when it comes to guaranteeing com-
pliance with the sustainability criteria for biofuels that are calculated against 
the national mandatory targets or for biofuels included under national support 
measures. Thus the private actor’s expertise is a crucial resource within the EU 
biofuels regime. As such, the governing capacity of private actors covers a wide 
range prospective capacities including expertise.628 Private participation in gov-
ernance is however not restricted to the implementation of rules and regulations, 
since private actors engage in public decision-making in ‘myriad ways’.629 Private 
governance contributions may also emerge from a diverse array of public actors, 
such as private businesses.630 On the other hand, however, the fact that a private 
actor takes a more prominent role in governance need not imply that the public 
actor is weaker; instead, the actors are often interdependent or reliant on one 
another.631 This interrelationship is well reflected through co-regulation, which 
is a more practical mode of governance. The concept of co-regulation is centrally 
applied by one of the thesis articles.632
Co-regulation
Morgan and Yeung explain that, in the narrowest sense, regulation refers to ex-
plicit attempts by the state to influence ‘socially valuable behaviour which may 
have adverse side-effects by establishing, monitoring and enforcing legal rules’.633 
This narrow definition is only applicable to regulation through legal rules. They 
continue, however, by saying that a broader conception of regulation stretches 
to include all forms of social control, ‘whether intentional or not, and whether 
imposed by the state of other social institutions’.634 This approach includes both 
traditional and less-traditional regulatory rules. It accepts the participation and 
influence of both public and private actors who are involved at multiple levels as 
to their efforts to exercise social control or influence behaviour. The legal perspec-
626  Knill – Lehmkuhl 2002b, at 42.
627  COM(2001) 428 final, at 19.
628  Knill – Lehmkuhl 2002a, at 86 and 194.
629  Freeman 2000, at 547.
630  See also Knill – Lehmkuhl 2002b, at 42.
631  Freeman 2000, at 671.
632  Romppanen 2013, at 351–352.
633  Morgan – Yeung 2007, at 3.
634  Ibid.
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tive on regulation differs from traditional legal scholarship because it emphasises 
‘the social context in which the law operates’.635 
Levi-Faur takes the view that the concept of regulation excludes rules for-
mulated directly by the legislature or by the judiciary. Regulation refers to the 
prescriptive rules that cover several phases in the policy cycle (formulation, im-
plementation and enforcement). He regards regulation as essentially a product 
of rule-making by non-elected bodies – regulation does not encompass ‘hard 
law’.636 This conception of regulation does not apply here as this thesis focuses 
on a regime based on legally effective rules as posited in the subchapter above. 
Levi-Faur goes on to say that even when regulation does not amount to legisla-
tive or judicial rule-making, this does not mean that ‘for other types of scholarly 
purposes they shouldn’t be included’.637 On the basis of these ideas, I use the term 
‘regulation’ here to refer to both traditional and less-traditional rules.
The concept of ‘co-regulation’ is one of the regulatory techniques introduced as 
part of the European new governance approach by the White Paper on European 
Governance:
Co-regulation combines binding legislative and regulatory action with actions taken 
by the actors most concerned, drawing on their practical expertise. The result is wider 
ownership of the policies in question by involving those most affected by implement-
ing rules in their preparation and enforcement. This often achieves better compliance, 
even where the detailed rules are non-binding.
Paragraph 18 of the Interinstitutional agreement on better law-making states as 
follows:
Co-regulation means the mechanism whereby a Community legislative act entrusts the 
attainment of the objectives defined by the legislative authority to parties which are rec-
ognised in the field (such as economic operators, the social partners, non-governmental 
organisations, or associations).638
The ‘shadow of hierarchy’ theory provides a crucial incentive for both govern-
ments and private actors to engage in non-hierarchical coordination.639As such, 
private actors may engage in a variety of forms of policy formulation and imple-
mentation, of which co-regulation is one.640 It is also a tool to manage technical 
complexity, as it enables the public to have access to private expertise in respect 
of technical regulatory details. Armstrong takes the view that co-regulation can 
be seen as a mechanism for the elaboration of norms required by framework di-
635  Morgan – Yeung 2007, at 5.
636  Levi-Faur 2011, at 6.
637  Ibid.
638  Interinstitutional Agreement on Better Law-making (OJ C 321, 31.12.2003, p. 1) at 3. 
639  Börzel – Risse 2010, at 115–117. 
640  Héritier 2002, at 185.
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rectives.641 This argument connects well with the discussion above as regards 
implementation and framework directives.  
4.2.3 The EU biofuels regime and its actors
The subchapters above discuss those particular features of the new governance 
discourse that are of key importance in assessing the remaining new governance 
mechanisms of the EU biofuels regime. These are the methods available for the 
verification of compliance as established by the Renewable Energy Directive; and 
the unique combination of public authority and private expertise applied in re-
spect of the methods for verification of compliance. The EU biofuels regime relies 
on co-regulation as a tool that operates in the shadow of hierarchy and which 
therefore entails particular forms of interaction between the public sector (the EU 
institutions and the Member States) and the private sector (the voluntary certifi-
cation schemes and the private verifiers). 
Verbruggen states as follows:
Whilst co-regulation brings private and public regulators together in the regulatory 
process, an evident hierarchical relationship continues to exist. It is the public actor 
that a priori specifies the objectives and it is the private actor that should ensure the 
attainment of these objectives.642 
I agree with this notion. In the EU context, co-regulation presupposes the prior 
involvement of a legislative authority that identifies the objectives to be secured 
and which is to be complemented by private actors.643 These definitions are also 
in line with the theory on the shadow of hierarchy discussed above.644 The gov-
ernance mechanisms established for EU biofuels employ a co-regulatory imple-
menting approach in which public authority is supplemented by private exper-
tise.645 In respect of voluntary certification schemes, this takes place when the 
legislative framework is laid down with a legislative act – the Renewable Energy 
Directive. The key rules are the sustainability criteria and the obligation to ver-
ify the sustainability of those biofuels, measured against the national targets or 
against other support measures. From the perspective of the shadow of hierarchy 
theory, this is the part where the ‘shadow is cast’. These formal rules place the im-
plementation of these rules into an informal implementation framework in which 
the principal actors are the voluntary certification schemes and private verifiers 
or, in the context of a national system, the private verifiers directly. Significantly, 
these mechanisms are enabled through an act of delegation.646
641  Armstrong 2011, at 192.
642  Verbruggen 2009, at 429.
643  Ibid.
644  Senden 2005, at 12–13.
645  Romppanen 2013, at 350.
646  Romppanen 2013, at 348–350; Romppanen – Kankaanrinta 2014, at 85–86. 
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Verbruggen, however, makes the criticism that by defining co-regulation as an 
implementation mechanism, the EU conception of the term remains too limited. 
He wonders whether, considered as an implementation mechanism, co-regula-
tion can still be seen as real co-regulation. 647 His answer to this is that co-regula-
tion as an implementing tool is not ‘co-regulation’ as it does not actually involve 
participation in the process of regulation, but only joint action in the implementa-
tion phase.648 Eckert argues the opposite, taking the view that co-regulation con-
stitutes a middle course, where policy objectives are defined by the authority, but 
complemented and implemented by private actors.649 Senden opines that in the 
context of the EU, co-regulation is ‘regarded rather as an implementing mecha-
nism, presupposing the prior adoption of a piece of European legislation’.650 These 
latter conceptions of co-regulation reflect the arguments presented in my thesis. 
The EU biofuels regime and its co-regulatory governance tool is an example of a 
regulatory regime functioning in the shadow of hierarchy.
The subchapters above apply concepts of the new governance approach – 
namely ‘multi-level governance’, ‘the shadow of hierarchy and ‘co-regulation’ – 
to the EU biofuels regime. The study outlined above demonstrates that within 
the informal implementation framework for sustainable biofuels, these elements 
of new governance are particularly relevant as regards voluntary certification 
schemes and private verification. The subchapters below tackle the challenges 
related to this regulatory architecture. 
Lack of openness, transparency and participation
However, while the new governance mechanisms used in respect of the EU biofu-
els regime reflect the features of new governance itemised above, they also involve 
distinct challenges to the effectiveness and legitimacy of the EU biofuels regime’s 
governance system. These include: (1) a lack of openness, transparency and oppor-
tunities for public participation in respect of the voluntary certification schemes; (2) 
a lack of mutual recognition among national systems, resulting in a lack of coher-
ence; and (3) a lack of uniformity and clarity as regards the requirements for private 
verifiers. These challenges are discussed in detail in the articles.651
One challenge that I see with the EU biofuels regime is the credibility of the 
voluntary certification schemes suffers from a particular lack of transparency as 
regards the recognition process administered by the Commission. Article 18(4) 
of the Renewable Energy Directive gives the Commission the competence to rec-
ognise private schemes for certification purposes: ‘[t]he Commission may decide 
that voluntary national or international schemes setting standards for the pro-
duction of biomass products contain accurate data for the purposes of Article 
647  Verbruggen 2009, at 429.
648  Ibid.
649  Eckert 2011, at 515.
650  Senden 2005, at 12–13.
651  Romppanen 2012b, at 180–183; Romppanen 2013, at 345–350; Romppanen – Kankaanrinta 2014, at 
90–97; Romppanen 2014, at 250–264.
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17(2) or demonstrate that consignments of biofuel comply with the sustainability 
criteria set out in Article 17(3) to (5)’. The Commission currently recognises a to-
tal of 19 such schemes. Demonstrating compliance with the Renewable Energy 
Directive’s sustainability criteria through voluntary certification schemes is re-
ferred to as the meta-standard approach.652 In practical terms this implies that the 
sustainability criteria (the meta-standard) are used as a benchmark against which 
the voluntary certification schemes are evaluated.653 Therefore, instead of requir-
ing producers to be certified as meeting the meta-standard directly, compliance 
with it can be achieved through certification to existing standards proven to pro-
vide a sufficient guarantee that the requirements of the meta-standard are com-
plied with.654 In brief, verification of compliance is the key to ascertaining that the 
biofuels measured against the mandatory targets or other support measures are 
sustainable as is required under the Renewable Energy Directive.
Article 18(5) of the Directive stipulates that the Commission may only accept 
schemes that meet ‘adequate standards of reliability, transparency and independ-
ent auditing’. However, crucially the current regulatory framework does not suf-
ficiently clarify what these ‘adequate standards’ are. The criteria against which 
the Commission recognises the schemes are vague as they merely state that the 
Commission ‘may’ award recognition if these requirements of reliability, transpar-
ency and independent auditing are met. Neither the Directive nor the two commu-
nications define these concepts per se or clarify what level of reliability, transpar-
ency and independent auditing is adequate.655 The Commission is left with wide 
discretion as regards assessing the qualifications of the schemes. Lin believes that 
a careful process of benchmarking and evaluation performed before a certifica-
tion scheme is recognised as the qualifying standard could serve as an effective 
‘gate-keeping function’ and ensure that only certification schemes that meet the 
requirements of the meta-standard would qualify for the certification of biofuels. 
656 Whether this is the case depends on how stringent an approach the Commission 
and the Committee take in respect of their selection process.657 However, since the 
standards against which the schemes are evaluated are insufficiently clear under 
the current legislation, it is impossible to evaluate the degree of stringency involved. 
In addition to failing to provide the required level of detail on the standards 
against which the voluntary certification schemes are assessed and selected, the 
current legislative framework does not ensure stakeholder participation. The 
Directive contains no reference to public participation – Article 13(1) merely stip-
ulates that the Member States shall ensure that proportionate and necessary pro-
cedures are put in place for the establishment of renewable energy activities.658 
652  Lin 2011, at 39; Romppanen 2012b, at 179–180.
653  Ibid., See also Romppanen 2012b, at 179.
654  Dehue et al. 2007 , at 4.
655  See also Nastasi 2013, at 3.
656  Lin 2011, at 41.
657  Ibid.; Romppanen 2012b, at 182–183.
658  See also Peeters – Nóbrega 2014, at 358.
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The Directive does refer to the public participation requirements under the Århus 
rules.659
Consequently, there is a great deal of uncertainty as to the level of rigour ap-
plied throughout the benchmarking process. The provisions contained in the 
current legal framework regarding recognition of the voluntary certification 
schemes do not sufficiently explain the standards safeguarding the schemes as 
regards ‘contain[ing] accurate data’ and meeting ‘adequate standards of reliabil-
ity, transparency and independent auditing’ as required by Article 18. The rules 
do not ensure public participation in the decision-making processes.660 This lack 
of openness and public participation raises doubts as to the credibility of the 
procedures laid down by the Commission in relation to recognition of the vol-
untary certification schemes, as well as to the effectiveness and legitimacy of the 
schemes.661 When evaluated in the light of the pledges of good governance con-
tained in the White Paper on European governance, the evidence does not show 
strong adherence to the principles of openness, participation and accountability 
in the context of the voluntary certification schemes. 
Requirements for verifiers
The subchapter above, which characterises the Renewable Energy Directive as 
a flexible ‘governance mode directive’, concludes that in the context of EU biofu-
els, the flexible, loosely defined and unspecified requirements arising from the 
Directive has led to its being interpreted in a different manner by each of the 28 
Member States’ legislatures. The discussion that appears below support the same 
conclusion, but offer greater detail as to the requirements imposed on verifiers.
The Directive offers little guidance, beyond a few peremptory requirements, 
as to how the so-called national systems for the purposes of the verification of 
compliance should be established. Article 18(1) merely stipulates that Member 
States shall require economic operators to show that the sustainability criteria 
have been met in predetermined situations, that a mass balance system is to be 
used by economic operators and that there are three possible methods for the 
verification of compliance. Significantly, Article 18(3) obliges Member States to re-
quire that economic operators arrange for ‘an adequate standard of independent 
auditing’. Auditing verifies that the systems used by economic operators are ‘ac-
curate, reliable and protected against fraud’. Economic operators must therefore 
provide the relevant national authority with this information in accordance with 
national requirements. However, neither the Directive nor the two communica-
tions offer clear definitions as to the exact extent and scope of these legally bind-
ing qualifications for verifiers. The Directive thus offers an overarching regula-
tory system that leaves a large amount of detail to be filled in later.662
659  Ibid.
660  See also T-278/11 ClientEarth and Others v Commission.
661  Romppanen 2012b, at 181–183.
662  See Korkea-aho 2013, at 364.
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Private verifiers operate both within the voluntary certification schemes as 
well as within the so-called national systems (Article 18). The requirements to 
be imposed on verifiers under the Directive are specified through a non-binding 
communication. These provide that in order to be selected a verifier should: (1) be 
external, meaning that the audit is not to be performed by the economic operator 
or the scheme itself; (2) be independent, meaning that auditors must have no con-
nection with the activity being audited and be free from conflict of interest; (3) 
have the generic skills, meaning that the verification body has the general skills 
required to perform audits; and (4) have the appropriate specific skills, meaning 
that auditors must have the skills necessary for the task.663 The list is neither man-
datory nor exclusive. In addition, the Communication on the voluntary schemes 
states that ‘[i]t is preferable but not essential that auditors should, whenever pos-
sible and where appropriate, be accredited for the kind of auditing tasks they are 
to undertake’.664 
As these qualifications are specified in a non-binding communication, they 
are merely recommendations and are very loosely framed. Member States are 
merely ‘invited to draw on the requirements’ in relation to the adequate standard 
of verification.665 In practice, Member States have chosen very different methods 
as regards the verification of compliance with the sustainability criteria – includ-
ing the requirements for verifiers.666 Verifiers are first and foremost private busi-
ness actors. Therefore, having responsibility for public functions traditionally 
carried out by a public authority places them in an interesting position.667 In ad-
dition, the fact that the same verifiers are likely to verify biofuels in the context 
of different regulatory frameworks adds yet another dimension to their role. The 
same verifier could, for example, verify biofuels within a voluntary certification 
scheme recognised by the Commission and also verify biofuels under the Finnish 
national system, thus facing different legal rules and obligations. As discussed 
above, the Member States’ practices as to the practical implementation of the 
Renewable Energy Directive vary greatly.668
In Finland, verification is regarded as being of fundamental importance. The 
sustainability requirements for biofuels laid down under the Directive have been 
implemented through the Sustainability Act. The Finnish national system invests 
private verifiers with the authority to carry out administrative tasks for verifica-
tion purposes. The legal basis for delegating such authority can be found in section 
124 of the Finnish Constitution, which specifies that public administrative duties 
can be delegated to non-public authorities only by an act of parliament or by vir-
tue of such an act, if the delegation is ‘necessary for the appropriate performance 
of the task and if basic rights and liberties, legal remedies and other require-
663  Communication on Voluntary Schemes, at 3.
664  Ibid., at 4.
665  Ibid., at 9.
666  See Peters et al. 2012, at 30–35. See also SWD(2013) 102 final, at 16–17.
667  Romppanen – Kankaanrinta 2014, at 86–88.
668  Romppanen 2013, at 341.
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ments of good governance are not endangered’. Before accepting any verification 
functions in the context of the Sustainability Act, verifiers need to seek approval 
from the Finnish Energy Authority (the relevant authority).669 Furthermore, the 
Act provides that accreditation of the verifier by the relevant Finnish accredi-
tation service is a precondition for approving a verifier. The Sustainability Act 
stipulates that verifiers must be accredited by the Finnish Accreditation Service 
(FINAS) as a precondition to being granted approval. Such accreditation includes 
continuous supervision by FINAS. The verifier’s general competence is based on 
this accreditation, including the supervision. Accreditation is thus an important 
feature of the Finnish system and is designed to ensure that private verifiers have 
the appropriate qualifications.670 In addition, the Finnish Energy Authority has 
issued additional guidance for economic operators and verifiers in order to fur-
ther clarify the requirements laid down in the complex regulatory framework. 
Although this guidance is non-binding, it serves as a central reference framework 
as regards the correct application of the Sustainability Act. The core message 
contained in the guidance relates to the facilitation and coordination of coopera-
tion between the authority, the private verifiers and the economic operators.671 
In Sweden, the relevant authority has issued binding guidance in the form of a 
governmental order.672 However, there is no clarity as to the qualifications veri-
fiers are required to possess in respect of the voluntary certification schemes rec-
ognised by the Commission.673 
The analysis conducted for the Commission in relation to implementation of 
the Renewable Energy Directive in the Member States shows that only around 
half of the Member States require private verifiers to meet certain standards or 
criteria prior to their acceptance as qualified verifiers for the purposes of demon-
strating compliance with the sustainability requirements.674 Overall, the analysis 
reveals that the Member States have chosen very different means by which eco-
nomic operators may demonstrate the sustainability of biofuels and the systems 
used differ widely.675 The analysis indicates that fewer than half of the Member 
States require verifiers to meet certain standards or criteria.676
Having requirements for verifiers in place is considered a ‘key element for the 
effectiveness of the sustainability system, given the important role of verifiers in 
assessing the accuracy and appropriateness of the sustainability data provided 
by economic operators’.677 Thus, in order to ensure consistent application of the 
sustainability criteria, all verifiers verifying biofuels both within the voluntary 
669  See <http://www.energiavirasto.fi/>.
670  Romppanen 2013, at 346.
671  Romppanen – Kankaanrinta 2014, at 90–93.
672  Staten energimyndighets föreskrifter om hållbarhetskriterier för biodrivmedel och flytande biobränslen 
(STEMFS 2011:2).
673  Peters et al. 2012, at 12–30. See also Romppanen 2014, at 250–260.
674  Ibid., at 41.
675  Ibid., 12–30; SWD(2013) 102 final, at 16–17; Nastasi 2013, at 2.
676  Ibid.
677  Peters et al. 2012, at 41.
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certification schemes and in national systems need to be able to fulfil the same 
conditions. This is particularly relevant for verifiers that are first and foremost 
business actors; for instance, those that offer consultancy services to companies 
seeking advice on biofuel certification. It is vital that verifiers fulfil the criteria 
of externality, independence, and competence – as well as ensuring that the re-
quirements are continuously fulfilled – given the need to ensure the legitimacy 
of private actors involved in verifying compliance with the EU’s sustainabil-
ity criteria. The legislative framework does not harmonise these requirements. 
Consequently, it is unclear who can verify biofuels and under what credentials. 
This leads to a situation where the verifiers’ attributes are perceived differently in 
different regulatory contexts and results in further inconsistency among the veri-
fication methods being used. When perceived from the perspective of the White 
Paper’s good governance principles, such lack of clarity and consistency jeopard-
ises the overall coherence and effectiveness of the system, thus also potentially 
undermining its legitimacy.
Lack of mutual recognition
In practice, EU Member States have implemented the sustainability criteria and 
arranged for their verification through their own national systems or, alterna-
tively, enabled a system through which their economic operators refer to the vol-
untary certification schemes.678
Significantly, Article 18(7) of the Renewable Energy Directive requires that if 
an economic operator provides proof of compliance with the sustainability cri-
teria in accordance with a voluntary certification scheme, the state in question 
cannot require the operator to provide further evidence of compliance. The vol-
untary certification schemes can provide the operator with EU-wide certification 
and therefore also EU-wide verification. Certification under any of the 19 schemes 
offers exactly the same advantages to economic operators.
However, the current situation in respect of national systems is quite differ-
ent, as the principle of mutual recognition does not apply amongst the Member 
States’ national systems.679 Mutual recognition is one of the basic principles un-
derpinning the EU’s internal market, and one of the means of ensuring the free 
movement of goods within the internal market. Simply put, the system allows EU 
governments to recognise each other’s standards without the need to agree EU-
678  Ibid., 2012, at 9.
679  Peters et al. 2012, at 47.
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wide rules.680 The principle of mutual recognition would require Member States 
to trust each other to maintain equivalent regulations. However, as Börzel notes, 
such trust is ‘less likely to emerge in policy areas that are highly politicized by re-
distributive or normative conflicts among (increasingly heterogeneous) Member 
States’.681 This is very much the case for national schemes for sustainable biofuels.
The Member States have claimed that the main reason for the absence of mu-
tual recognition is distrust and uncertainty over the applied standards, the qual-
ity of verification, and whether the verification complies with the requirements 
of the Directive.682 The current status of mutual recognition is thus unclear and 
evidently contravenes the applicable principles of the internal market. After all, 
the legal basis for the sustainability criteria is specifically Article 114 TFEU.683 
So far the EU has not taken any measures to clarify the conditions of mu-
tual recognition in respect of the EU biofuels regime. This is problematic because 
Articles 17 to 19 of the Renewable Energy Directive, which cover the sustain-
ability scheme for biofuels, were adopted under Article 114 (formerly Article 95) 
TFEU, which refers to the single market. The Directive has thus a dual legal basis, 
derived from both Article 114 and Article 192 (environment). Article 114 enables 
the adoption of harmonising legislation to overcome barriers to trade between 
Member States. Given that mutual recognition is one of the basic principles re-
lating to the harmonisation of the EU’s internal market, and given the choice of 
Article 114 as the legal basis for the sustainability criteria to be fully harmonised, 
the current situation with regard to the mutual recognition of claims goes against 
the principles that underpin the internal market. 
The different methods for verification should be equal and comparable in or-
der to guarantee consistency among a multitude of schemes. Biofuels certified 
and verified under any of these methods should be equally sustainable. However, 
voluntary certification schemes may hold a significant advantage over Member 
680  The Commission defines mutual recognition to mean that different national technical rules continue 
to coexist within the internal market. The principle means that, ‘notwithstanding technical differences 
between the various national rules that apply throughout the EU, Member States of destination cannot 
forbid the sale on their territories of products which are not subject to EU harmonisation and which are 
lawfully marketed in another Member State, even if they were manufactured according to technical and 
quality rules different from those that must be met by domestic products’. Commission Staff Working 
Document, Free Movement of Goods - Guide to the application of Treaty provisions governing Free 
Movement of Goods (Articles 28-30 EC), SEC(2009) 673 final, at 19. There is one exception to this 
principle: the Member State of destination may refuse the marketing of a product in its current form 
only where it can show that this is strictly necessary for the protection of, for example, public safety, 
health or environment (Article 36 TFEU). In that case, the Member State of destination must also 
demonstrate that its measure is the least trade-restrictive measure. This is, however, not the case as 
regards the national systems in the context of the EU biofuels regime. See also Janssens 2013, at 4–5. 
According to Jans and Vedder, the more recent case law shows that the previously fairly narrow scope 
for interpretation of Article 36 TFEU could be widening. Jans and Vedder 2012, at 270–274. In the 
context of renewable energy, see case C-379/98 PreussenElektra. This case was about a dispute over the 
compatibility with EU law of a German scheme to subsidise the generation of renewable electricity. 
The CJEU held that although the scheme was a barrier to cross-border trade, it could be justified on 
the basis of its environmental purposes.
681  Börzel 2010, at 204–205.
682  See, e.g., Nastasi 2013, at 6; Romppanen 2014, at 253–257.
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States’ systems due to the fact that their certificates of compliance are automati-
cally and mandatorily recognised throughout the EU. The voluntary schemes do 
deliver EU-wide application, but may also be a more costly and rigid alternative. 
On the other hand, as analysed above, the current system for recognising the vol-
untary certification schemes for the purposes of verification lacks transparency 
and openness, and does not provide for public participation. Thus, the national 
systems (such as in Finland) may be better able to adapt to national circumstanc-
es, especially in Member States with domestic biofuel production, and may also 
offer more rigorous legitimacy options.684
These viewpoints inevitably raise concerns as to the overall clarity and coher-
ence of the general implementation framework, which is complex and potentially 
overwhelming, particularly from the operators’ point of view. The existence of 
multiple systems through which the sustainability criteria can be verified, the un-
clear status of mutual recognition of claims, and the resulting lack of coherence 
among the different systems put questions marks over the framework’s effective-
ness and legitimacy.
684  Romppanen 2014, at 259–260.
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5 Concluding remarks: 
tapping into the full 
potential of new governance
This thesis has argued that the regulatory framework for biofuels has the poten-
tial to address both its climate and energy security objectives, but only if it is care-
fully tailored and effectively implemented. The regulatory architecture and the 
particular mechanisms of new governance that the EU biofuels regime deploys 
endangers the achievement of the underlying climate and environmental objec-
tives (i.e. effectiveness) and the legitimacy of the regime.
The subchapters above demonstrate how the EU biofuels regime’s new gov-
ernance mechanisms reflect many prominent features of the new governance 
discourse: the regime involves a flexible ‘governance mode directive’ creating a 
framework for multi-level governance that is tasked with addressing the com-
plex, wicked problem of regulating sustainable biofuels. While the choice of reg-
ulatory instrument presents a mechanism of new governance – i.e. a tool that can 
be used to deliver the governance – in practical terms the instrument establishes 
a framework containing two additional mechanisms crucial to the delivery of 
governance. These are the methods for verification of compliance and the com-
bination of public authority and private expertise. While the EU biofuels regime 
fits well into the scholarly discourse on European new governance, evaluating 
the regime from the new governance perspective also raises questions as to the 
legitimacy of the system. Furthermore, my analysis applied the good governance 
principles set forth in the White Paper on European Governance as a benchmark 
to make the legitimacy concerns more tangible. In this context it is clear that the 
regime throws up particular concerns as to principles of good governance, which 
primarily relate to transparency, public participation, effectiveness and coher-
ence. The analysis also aimed to demonstrate how these concerns risk impairing 
the legitimacy of the EU biofuels regime. This final subchapter seeks options for 
the alleviation of these legitimacy concerns.
The legitimacy ‘trap’
The main justification for the use of new governance was the drive to improve 
both the effectiveness and legitimacy of regulatory approaches governing (more) 
complex regulatory challenges. However, in the context of new governance it is 
often stressed that the search for greater effectiveness could compromise the le-
115
gitimacy of a given regulatory mechanism as ‘new governance innovations of 
questionable legitimacy will proceed because they promise results when more 
legitimate methods no longer do’.685 On the other hand it should also be noted 
that the concepts of effectiveness and legitimacy are ‘deeply intertwined’, and 
also part of the same mechanism.686 In the particular climate and energy con-
text, Mehling argues that while it is widely accepted that the traditional regula-
tory approaches are not (alone) capable of responding to the climate and energy 
challenge, the new governance mechanisms that have speedily evolved – such as 
those contained in the Renewable Energy Directive – have shortcomings of their 
own. 687 He goes on to say that these shortcomings go all the way to the systemic 
tensions within the overall constitution of the legal system, and result in particu-
lar internal and external conflicts. 688
Scott argues that the White Paper on European Governance represents only a 
partial contribution to the debate about effective and legitimate governance in the 
EU.689 He believes that it is essentially partial because it only proposes to deepen 
the traditional Community method and such deepening will not by itself address 
the concerns about the legitimacy of the governance approach.690 After the initial 
excitement over the modes of new governance following publication of the White 
Paper, the success of European new governance was questioned:691 
If new modes of governance remain part of the European Union’s governance architec-
ture, they certainly no longer hold their original optimism or allure.692
Moreover, there are many instruments that could be used to govern the EU, but 
in practice it is heavily reliant on traditional regulation, despite a great deal of 
‘animated discussion of the alternatives’.693 Moreover, the effectiveness and le-
gitimacy of new modes of governance are open to question.694 The key question 
is, therefore, whether the new modes of governance, originally justified on the 
basis that they are inherently better equipped to handle the efficiency challenges 
discussed above, actually perform any better than the traditional governance ap-
proaches.695 
As my thesis demonstrates, the new governance regime faces challenges in 
the context of the EU biofuels regime. However, this is not to say that the new 
governance approach is bound to fail and should therefore be ‘replaced’ with a 
685  Sabel – Simon 2006, at 400–411.
686  See e.g. Vihma and Kulovesi 2013, at 244. See also Romppanen 2014, at 250–251.
687  Mehling 2013, at 11–12.
688  Ibid.
689  Scott 2002, at 76.
690  Ibid.
691  Ibid.
692  Ibid.,
693  Jordan et al. 2013, at 311.
694  Lenschow 2013, at 60.
695  Ibid., at 59–60. 
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traditional approach. I am not even sure that this would be possible, and take the 
view that the EU biofuels regime certainly has more to gain than lose from its 
current new governance mechanisms. 
Trubek and Trubek argue that as society becomes more complex and its prob-
lems harder to solve, it is preferable for legislators to develop broad frameworks, 
but let relevant stakeholders develop concrete solutions.696 This line of thinking 
fits in well with the system of governance laid down by the EU biofuels regime. 
However, ‘because traditional forms of democratic legitimacy cannot be readily 
applied to new governance, it becomes necessary to provide other measures’697 
to achieve legitimacy. Scott and Trubek also recognise a particular ‘trap’ in the 
content of the White Paper. They take the view that the White Paper is confronted 
with governance developments which have mostly emerged through experimen-
tation as well as pragmatic accommodation and which, to a greater or lesser ex-
tent, aim to provide new approaches to effectiveness and legitimacy.698 Scott and 
Trubek go on to say that in this confrontation, models of law, politics, and public 
administration are deployed which contain ‘built-in, a priori’ answers to the ques-
tion of what is legitimate and what is not. Furthermore, because these traditional 
models are unable to facilitate governance systems built on different principles 
and premises, problems inevitably arise in dealing with new governance.699 Thus 
they opine that there is a gap between the models and standards being employed 
to assess new governance and the reality that these mechanisms and principles 
reflect.700 One of the keys to closing this gap is to study new governance regimes 
from the perspective of the mechanisms they employ that help to develop an un-
derstanding of the practices and principles of new governance.701
Gunningham notes that the widened scope for shared governing functions 
has blurred the ‘familiar sharp boundaries’ between public and private actors 
especially as to their roles.702 He focuses on the relationship between the new 
initiatives and the role of the state, i.e. what is the division of roles between the 
public and private actors participating in governance. He poses one question, 
among others, that is very relevant here: to what extent is it essential for the state 
to fulfil certain functions if the given new governance approach is to succeed?703 
Along the same lines, Héritier and Lehmkuhl consider whether the ‘shadow of 
hierarchy’ is in fact necessary to guarantee the effectiveness and legitimacy of a 
given regulatory framework.704 Based on the analysis above in the context of the 
EU biofuels regime and its new governance mechanisms, which operate under 
co-regulation and in the shadow of hierarchy, my conclusion would be yes. In 
696  Trubek – Trubek 2006, at 4.
697  Ibid.
698  Scott – Trubek 2002, at 18.
699  Ibid.
700  Ibid.
701  Ibid.
702  Gunningham 2009b, at 145.
703  Ibid.
704  Héritier – Lehmkuhl 2008, at 1–6.
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the regulatory framework governing biofuels, specific functions of governance 
(i.e. checking compliance) have been delegated to private actors because they 
have greater expertise and are better equipped to adjust their businesses to the 
complex and constantly evolving biofuels industry. However, a governance sys-
tem of this kind would not be possible without the prior involvement of a public 
actor whose role is to stipulate the legal conditions under which private actors 
are to participate. Through delegation, the public actor de facto confers authority 
on technical experts, while ultimate authority remains with the public actor.705 
However, although authority may be transferred in this way, legitimacy is not so 
easily transferred from the public to the private sphere.706
Lenschow makes a point that is also quite applicable to my argument:  ‘poli-
cymaking in a world of uncertainty and multitude of often-conflicting objectives 
can only be effective and legitimate if it is successful in linking participation and 
guidance with the aim to learn’.707 The expertise vested in the participation of 
private actors in implementation is a crucial resource for the appropriate func-
tioning of the EU biofuels regime. Therefore, both public authority and private 
expertise are essential elements of the new governance of the EU biofuels re-
gime. Hence concepts such as ‘co-regulation’ and ‘shadow of hierarchy’ actually 
go beyond the divide between public and private to demonstrate that public and 
private actors in fact form part of one and the same governing mechanism. What 
is missing is an effective and legitimate framework to credibly bridge the gulf 
between these actors. 
Call for a facilitated and coordinated approach
Gunningham argues that the shift from hierarchy to heterarchy highlights the 
relationship between the modes of new governance and the role of the public 
actor; ‘what sorts of configurations and architectures work and which don’t and 
why?’708 This question well encapsulates the attempt I have made above to trace 
the new governance elements of the EU biofuels regime, the regulatory tools used 
in that context as well as the related challenges.
Smismans notes that new governance involves novel ways to expand par-
ticipation by non-governmental actors and extended deliberation among stake-
holders, but warns against ‘too easy claims that new modes of governance are 
particularly participatory’ and against ‘depictions of European governance to-
day as an era of horizontal governance characterised by the deliberation of all 
stakeholders’.709 As noted above, the EU still appears to rely on traditional means 
of governance, despite the range of new alternatives available. Considering the 
effectiveness and legitimacy challenges facing both the traditional system and 
the new modes of governance, the juxtaposition is a bit perplexing. However, as 
705  Bernstein – Cashore 2004, at 37–38.
706  Partzsch 2011, at 416; Romppanen 2013, at 350.
707  Lenschow 2002, at 35.
708  Gunningham 2009b, at 159.
709  Smismans 2008, at 875 and 877.
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elaborated throughout this thesis EU governance requires both traditional and 
newer modes of governance. The EU biofuels regime serves as an apt illustra-
tion of this, since it encapsulates an approach that includes private actors but yet 
rests on a legislative framework promulgated by the public actor.710 Most impor-
tantly, this mode of new governance, which combines the public authority and 
private expertise, is essential for effective EU biofuels governance as ‘[n]o single 
actor, public or private, has sufficient potential for action and/or sufficient power 
to solve problems of interdependence on her own, nor has she all the knowl-
edge and information required to solve complex, dynamic, and diversified prob-
lems’.711 Private actors are a necessary component of the system of governance 
for biofuels in the EU, and their inclusion in this system should result in a fairly 
balanced system of governance in which public and private actors cooperate and 
coordinate in a heterarchy and in the shadow of hierarchy. The important role as-
signed to private actors in the EU biofuels regime does not mean that the public 
authority’s role is diminishing.  
Schleifer has analysed the concept of orchestration in the context of the gov-
ernance of the EU biofuels regime.712 Orchestration713 means supporting and em-
bracing private governance arrangements through public regulators. Schleifer 
develops quite a plausible argument by evaluating how the EU has used a range 
of so-called ‘directive and facilitative’ measures to initiate and support private 
governance arrangements under the framework of EU biofuel governance.714 
Directive orchestration relies on the authority of the public actor who formally 
incorporates new initiatives, such as the voluntary certification schemes and 
private verification in the EU biofuel governance, into regulatory frameworks.715 
Facilitative orchestration is softer, and makes use of a variety of tools of govern-
ance.716 The concept of orchestration, in principle, describes the same phenom-
enon as I have sought to reflect by reference to the concepts of co-regulation and 
the shadow of hierarchy under the new governance approach.
The perspective of orchestration offers a good interface from which to inves-
tigate the scope of regulatory arrangements grounded in cooperative techniques. 
Furthermore, as noted above, while the authority may be transferred from the 
public to the private sphere, legitimacy is not so easily transferred. The legitima-
cy of the EU biofuels regime as a mode of new governance rests on regulatory ar-
rangements for governance per se, and on public-private cooperation. Therefore I 
argue that new governance is essentially about finding the optimal combination 
between the traditional and newer mechanisms of governance in a given regula-
tory context. Equally thereto, it is also about establishing a sufficiently clear and 
710  Sideri 2007, at 3. 
711  Héritier 2002, at 185.
712  Schleifer 2013, passim. See also Lin 2013, passim.
713  See also Abbott – Snidal 2009, at 509–510 and 558–559.
714  Schleifer 2013, at 533.
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716  Ibid.
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credible regulatory framework for all the relevant actors participating in govern-
ance to cooperate for governance. Subsequently, the effectiveness and legitimacy 
of a given regulatory framework will eventually be measured against how suc-
cessful we are as regards finding and facilitating this balance (both as regards 
the mechanisms and as regards the actors). That is why my thesis is interesting 
especially as regards of what new governance implies in practical terms, i.e. how 
it works. By looking into the details of a mode of new governance such as the EU 
biofuels regime, we are able, first, to map the mechanisms available for new gov-
ernance as well as, second, to better evaluate their prospect in a given regulatory 
context towards facilitating genuine cooperation.
Crucially, orchestration is capable of mitigating the challenges to legitimacy 
arising from the ‘trap’ recognised here. If done appropriately, it can help to close 
the gap between public and private actors in EU biofuels governance by better 
aligning public and private regulatory arrangements.717 
What does orchestration then imply, in practical terms, for the EU biofuels re-
gime? I would suggest that in order to achieve effective orchestration, the public 
actor (the Commission) should pay attention to its role as the ‘directive orchestra-
tor’ to create a credible regulatory framework firstly by clarifying and sufficiently 
specifying the core rules as regards the recognition of the voluntary certification 
schemes. These rules should be able to offer greater transparency in relation to 
the current uncertainty concerning the standard that schemes must reach in or-
der to pass the recognition process. Secondly, the rules applicable to all verifica-
tion mechanisms should be sufficiently harmonised and clear to be capable of 
ensuring credibility.718 The regulatory framework governing sustainable biofuels 
should be capable of guaranteeing coherence and comparability between the dif-
ferent verification methods. Thirdly, and very importantly, the rules relating to 
the qualifications of verifiers, as key actors, should be clarified throughout the 
regulatory framework, so that verifiers verifying biofuels under any of the agreed 
verification methods – national systems, voluntary certification schemes or inter-
national agreements – meet a uniform standard.
To conclude, I will provide a practical example. In the context of the EU ETS, 
the rules controlling the conduct of verifiers are substantially more rigorous. The 
Regulation on the accreditation and verification of GHG emission reports719 lays 
down common rules for the verification of reports submitted under the EU ETS, 
as well as provisions for the accreditation and supervision of verifiers (Article 1). 
The Regulation contains a detailed set of rules both on the verification activity as 
such (Chapter II) and on the requirements for the verifiers (Chapter III). In addi-
tion, it contains specific rules on mutual recognition (Article 66). For example, it 
provides as follows: ‘[t]o avoid entanglement between the role of the competent 
717  Schleifer 2013, at 536.
718  See also Nastasi 2013, at 6–7.
719  Commission Regulation (EU) No 601/2012 of 21 June 2012 on the monitoring and reporting of 
greenhouse gas emissions pursuant to Directive 2003/87/EC of the European Parliament and of the 
Council (OJ L 181, 12.7.2012, p. 30).
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authority and the verifier, the responsibilities of a verifier when carrying out veri-
fication should be clearly defined’, and that ‘[i]n the pursuit of a high-quality level 
of verification activities, harmonised rules should be developed for a preliminary 
assessment to determine whether a verifier is competent, independent and im-
partial to carry out the requested verification activities in accordance with the 
rules and principles’.720
The future (of) biofuels & concluding words
Tackling climate change has been a European priority since the 1980s. The EU 
has had an explicit renewable energy policy, including biofuels, and distinct 
from climate policy, since 1997. The current EU Climate and Energy package sets 
binding targets for the EU and its Member States to take on the challenge of cli-
mate change. The risks of climate change can be mitigated, but tackling it ne-
cessitates an unparalleled international effort as it represents ‘a collective action 
problem’ on a global scale. Biofuels are alternative transport fuels produced from 
renewable biomass, and are a key element of the battle against climate change. 
However, while they have the potential to reduce GHG emissions, particularly 
within the transport sector, they also have a significant downside. At worst, their 
use could lead to increased GHG emissions instead of contributing to their reduc-
tion. In addition, badly implemented biofuel policies can cause degradation of 
land, forests and water sources, lead to reduced biodiversity and threaten food 
security. Therefore, proper governance of sustainable biofuels is of fundamental 
importance. 
From the EU’s perspective, regulating sustainable biofuels is a work in prog-
ress as the EU biofuels policy is at crossroads. In the near future, the EU biofuels 
regime will undergo substantial updating. Following the ILUC revision, a cap 
will be set on the use of first generation biofuels and a new indicative target will 
be set to boost the introduction of advanced biofuels. Although there would have 
certainly been room for more ambition as regards setting these new targets, they 
are a visible step towards acknowledging the flaws of the EU’s policy on biofuels 
as well as an attempt to switch over to biofuels able to perform sustainably in 
relation to both climate and energy security objectives.  From a global perspec-
tive, no international legal framework exists that would directly and comprehen-
sively address biofuels production and their environmental and socio-economic 
impacts. Biofuels are currently centrally governed through national and supra-
national biofuel policies and regulatory frameworks that are accompanied by 
voluntary multilateral or multi-stakeholder initiatives. The EU biofuels regime 
is an example of such a supranational biofuel policy. Therefore the EU’s action 
on biofuels take a note of the future developments on biofuels on a global scale.
Although the approach taken in this thesis towards EU biofuels and their gov-
ernance has been somewhat critical, this is not to say that biofuels should be 
abandoned until further notice. In my view, they do have significant potential 
720  Recitals 9 and 10 of the Regulation.
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– both as part of our efforts to mitigate climate change and in respect of their 
potential within the European alternative fuel industry. However, it is of crucial 
importance to put in place a regulatory framework that offers correct – evaluated 
and ascertained – incentives in order to promote a larger role for biofuels. The 
current deficiencies undermining the appropriate functioning of the sustainabil-
ity regime need to be addressed. Moreover, it remains to be seen how the revision 
of the Directive as well as the new 2030 EU Climate and Policy framework will 
eventually play out. In the best case scenario, the ongoing ILUC revision and the 
new framework will lead to synergies that clarify the currently unclear status of 
EU biofuels policy. This would mean that, following revision of the Directive, the 
process of ‘phasing out’ the first generation biofuels would proceed, in order to 
make room for advanced biofuels. Furthermore, under the new 2030 EU Climate 
and Energy Framework, ways would be found to incentivise these sustainable 
transport fuel alternatives and create a credible governance framework for them. 
In my view the current approaches towards second generation biofuels, which 
have the potential to help us tackle dangerous climate change as well as offering 
an alternative to fossil fuels, are not ambitious enough. They do not provide suf-
ficient regulatory certainty to facilitate the large-scale introduction of advanced 
generation biofuels. Therefore, we do need biofuels but their future is currently 
mired in uncertainty.
Meeting the mandatory targets for 2020 is a crucial starting-point. Reporting, 
compliance and enforcement procedures must continue post-2020 to make sure 
that the pre-2020 commitments are met even if delayed.721 The revision of the 
Renewable Energy Directive (e.g. the indicative target on advanced biofuels) and 
the 2030 framework increase the flexibility afforded to Member States to decide 
on their biofuels policy and underline the relevance of governance, thus high-
lighting the credibility and coherence of the regulatory framework. The revised 
regulatory framework on advanced biofuels (and perhaps also on solid biomass) 
will be based on the current system established for sustainable biofuels and their 
verification. The regulatory framework for advanced biofuels is likely to be even 
more complex than that governing first generation biofuels. The mechanisms of 
new governance for ensuring the sustainability of advanced biofuels face the 
same challenges as the current system. Therefore, pinpointing the strengths and 
weaknesses of the current regulatory framework for sustainable biofuels ac-
knowledges the aim of avoiding the replication of these flaws in the future.
The focus of my thesis and this synthesis is twofold: the thesis critically evalu-
ates the substantive norms and the implementation framework under EU bio-
fuels regime and places this evaluation under further scrutiny in the context of 
European new governance discourse. The underlying argument is that it is im-
portant to have in place binding targets in respect of the introduction of biofuels 
as part of our future energy systems, as well as substantive rules setting the pa-
rameters to ensure this mandatory introduction of biofuels is achieved in a sus-
721  Wyns – Khatchadourian – Oberthür 2014, at 41.
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tainable manner. It is, however, equally important to have in place a credible reg-
ulatory framework capable of guaranteeing that the system established to govern 
these targets and rules in respect of sustainable biofuels performs effectively and 
legitimately. Therefore, this synthesis has discussed EU biofuels regime under 
two broad themes: biofuels as a complex regulatory challenge, and the EU biofu-
els regime as an example of new governance. The research questions presented 
by the thesis were as follows: (1) why are biofuels such a complex regulatory 
challenge that their governance necessitates the establishment of a system of new 
governance?; (2) which features of the European new governance discourse are 
eminent in the EU biofuels regime?; and (3) what challenges associated with the 
new governance approach are reflected in the EU biofuel regime’s new govern-
ance mechanisms? My synthesis has sought to give substantiated answers to 
these three interlinked questions. 
Finally, EU is still learning how to best exploit the potential of new govern-
ance. The regulatory framework created to govern sustainable biofuels offers a 
viable platform from which to tap into this potential, but clear deficiencies in the 
underlying legislative framework make it impossible to fully exploit it. I take the 
view that the EU regulatory framework for sustainable biofuels has the poten-
tial to contribute to addressing the interlinked objectives of both climate change 
mitigation and energy security, but only if it is carefully tailored and effectively 
implemented. While ambitious incentives and substantive rules to back them up 
are required, effective delivery mechanisms – effective governance – are equally 
crucial in order to achieve a legitimate policy outcome. The way in which we craft 
the future governance framework for EU biofuels is of critical importance. 
In 1995, Rosenau said that understanding governance and its conceptual 
development requires its researchers to ‘look for authorities that are obscure, 
boundaries that are in flux, and systems of rule that are emergent’, and yet, ‘it 
is to experience hope embedded in despair’.722 Indeed, the new governance ap-
proach also challenges researchers with its thoroughgoing elusiveness borne of 
the fact that is characterised by an undefined list of inconclusive characters. It 
is impossible to determine what modes of new governance should look like or 
what its fundamental elements are. There is no ready architecture available to 
be applied to complex regulatory challenges requiring the inclusion of a wider 
range of actors, instruments and tools for governance. This is exactly why my 
study of the mechanisms of new governance is important. I find that the new 
governance of EU biofuels is essentially about finding the optimal combination 
of, and balance between, traditional and newer mechanisms of governance in 
the regulatory context of sustainable biofuels. Equally, it involves establishing a 
sufficiently clear and credible regulatory framework so that all the relevant ac-
tors participating in governance cooperate effectively. Hence, the effectiveness 
and legitimacy of a given regulatory framework will eventually be measured by 
reference to our success in finding and facilitating this balance, in terms both of 
722  Rosenau 1995, at 13. 
123
mechanisms and of actors. Finally, new governance is especially interesting for 
what it implies in practical terms; i.e. how it works. Looking into the details of a 
mode of new governance such as the EU biofuels regime allows us both to map 
the mechanisms available for new governance and to evaluate their potential for 
wider application.
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Article II

The EU’s Biofuels: Certified as Sustainable? 
I. Introduction
Regulatory approaches to climate change, the pur-
suit of governing our finite natural resources, and
the generation of secure but sustainable energy for
all are the topics of the day.1 The European Union
(EU) framework for sustainable biofuels has the
potential to contribute to addressing these inter-
linked challenges, but only if sustainable regulatory
approaches are chosen, implemented, and enforced.
The aim of this article is to participate in the discus-
sion on the legal implications of the EU’s policy
approach to renewable energies in the context of
biofuels for transport. 
One of the central elements of the EU Climate
and Energy Package2 is Directive 2009/28/EC of the
European Parliament and of the Council of 23 April
2009 on the promotion of the use of energy from
renewable sources (the Renewable Energy Direc-
tive).3 Article 3(1) of the Renewable Energy Direc-
tive sets mandatory targets for the 27 Member
States to increase their share of renewable energy
to 20 % of the EU’s gross final consumption of
energy in 2020. Article 3(4) further requires that
the share of energy from renewable sources in all
forms of transport use in 2020 be at least 10 % of
the final consumption. While the 20 % target repre-
sents the EU’s overall target, the 10 % target for
transport is fixed and applies equally to all Member
States.
The 10 % target put in motion an escalating rush
for biofuels. On the flipside, biofuels are contested
as to their sustainability aspects, particularly in
relation to land-use change associated with the cul-
tivation of biomass for biofuels. At worst, biofuels
could leave us with increased greenhouse gas
(GHG) emissions instead of contributing to their
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1 Gwyn Prins, Isabel Galiana, Christopher Green, et al., The
Hartwell Paper: a new direction for climate policy after the crash
of 2009, (Institute for Science, Innovation & Society, University of
Oxford; LSE Mackinder Programme, London School of Economics
and Political Science; London; 2010), at p. 16.
2 See, for example, Kati Kulovesi, Elisa Morgera and Miquel Muñoz,
“Environmental Integration and multi-faceted international dimen-
sions of EU law: Unpacking the EU’s 2009 Climate and Energy
Package”, 48 Common Market Law Review (2011), pp. 829 et sqq.
3 Directive 2009/28/EC of the European Parliament and of the
Council of 23 April 2009 on the promotion of the use of energy
from renewable sources and amending and subsequently
repealing Directives 2001/77/EC and 2003/30/EC. OJ 2009
L 140/16.
The EU’s Biofuels: Certified as Sustainable? 
By Seita Romppanen*
The focus of the article is on the practical implementation of the EU Renewable Energy
Directive’s sustainability criteria. The article discusses verification of compliance
through voluntary certification schemes, one of the three ways in which Member States
can enforce their responsibility of requiring economic operators to show compliance
with the sustainability criteria. The voluntary certification schemes are tasked with
guaranteeing that all biofuels verified by said schemes are sustainable and produced
under the criteria set by the Renewable Energy Directive. The European Commission
has claimed that the EU certification scheme is the most stringent of its kind in the
world, ensuring that EU biofuels meet the highest environmental standards. However,
this article questions these claims and discusses whether the voluntary certification
schemes, as the central implementation mechanism for the Renewable Energy Directive,
can fully guarantee sustainable biofuels in accordance with the sustainability require-
ments set in that directive.
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mitigation.4 In response to urgent demand for sus-
tainability standards for biofuels, various efforts
have been undertaken toward the development
of standards to assure sustainable biofuel produc-
tion.5 In the context of the EU, the tool for tackling
the sustainability issues is the sustainability criteria
for biofuels set forth in Article 17 of the Renewable
Energy Directive. Concerns over the effectiveness
of the sustainability scheme are still pertinent, and
the scheme requires appropriate revision.6 How-
ever, this article points out yet another sustainabil-
ity challenge, one related to the role of voluntary
certification schemes in implementing the sustain-
ability criteria.
According to Article 18 of the Renewable Energy
Directive, the Member States are obliged to require
economic operators to show that the sustainability
criteria have been met. The said article also enables
three distinct methods (1. a national system, 2. vol-
untary certification schemes, and 3. international
agreements) for the compliance framework of
the sustainability criteria. Voluntary certification
schemes could be central in monitoring whether
biofuels that reach European engines comply with
the sustainability criteria.7 Furthermore, the Euro-
pean Commission (the Commission) has claimed
that the EU certification scheme is the “most strin-
gent in the world” and ensures that EU biofuels
“meet the highest environmental standards”.8 These
are strong claims.
While the implementation work done by the
Member States involves just formal legal acts, meet-
ing the environmental targets starts only when sus-
tainably produced biofuels truly replace unsustain-
able fuels in European engines.9 For guaranteed
sustainable compliance with the 10 % renewable
energy obligation, an effective, clear, and transpar-
ent compliance framework is a prerequisite.10 Arti-
cle 18(4) authorises the Commission to decide on
voluntary national or international schemes setting
standards for the production of biomass products
that “contain accurate data” for the purposes of
demonstrating compliance with the sustainability
criteria. Only schemes that meet adequate stan-
dards of “reliability, transparency and independent
auditing” can be accepted, states Article 18(5). To
transform these requirements into action, it is
crucial that the actual selection of such schemes be
thoroughly scrutinised and the role of the voluntary
certification schemes be defined sufficiently. If
these issues are not properly taken into considera-
tion, there is a risk of the obligations imposed by
the sustainability criteria not being duly applied in
practice. This, in turn, could create a sustainability
criteria smokescreen, with the framework seeming
effective but reality lagging behind. 
The article is structured as follows. Section II
explains the controversies related to biofuels and
systematises the legislative framework for the
implementation of the sustainability criteria. Sec-
tion III discusses the question of whether the rules
safeguarding sustainable biofuels can be effectively
followed through the system of voluntary certifica-
tion schemes. In this context, the article questions
the assessment procedure carried out by the Com-
mission to benchmark the voluntary certification
schemes against the sustainability criteria set in the
Renewable Energy Directive. In addition, the article
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4 David Laborde, “Assessing the land use change consequences of
european biofuel policies (2011) International Food Policy Institute
(IFPRI) Final Report”, pp. 9–12 and 85–88, and the opinion of the
EEA Scientific Committee on Greenhouse Gas Accounting in
Relation to Bioenergy of 15 September 2011, available on the
Internet at <http://www.eea.europa.eu/aboutus/governance/
scientific-committee/sc-opinions/opinions-on-scientific-issues/
sc-opinion-ongreenhouse-gas> (last accessed on 8 June 2012).
5 See The Global Bioenergy Partnership Sustainability Indicators for
Bioenergy, first edition, December 2011, available on the Internet
at <http://www.globalbioenergy.org/programmeofwork/task-force-
on-sustainability/gbepBy Seita Rompannenreport-on-sustainability-
indicators-for-bioenergy/en/> (last accessed on 10 June 2012).
Arthur P.J. Mol, “Environmental authorities and biofuel controver-
sies”, 19:1 Environmental Politics (2010), pp. 61 et sqq., at p. 74.
6 Seita Romppanen, “Regulating Better Biofuels for the European
Union”, 21 European Energy and Environmental Law Review
(2012), pp. 123 et sqq., pp. 133–138.  However, see also
COM(2012) 595 final that includes revised rules to account for
indirect greenhouse gas emissions from biofuels.
7 Jolene Lin, “Governing Biofuels: A Principal-Agent Analysis of
the European Union Biofuels Certification regime and the Clean
Development Mechanism”, 24:1 Journal of Environmental Law
(2012), pp. 43 et sqq., at p. 45. 
8 “Commission sets up system for certifying sustainable biofuels”,
EUROPA press release, available on the Internet at
<http://europa.eu/rapid/pressReleasesAction.do?reference=
IP/10/711&format=HTML&aged=0&language=en&gui
Language=en> (last accessed on 3 July 2012).
9 Catherine Bowyer, Biofuels Provisions in the Renewable Energy
Directive – a Summary (Institute for European Environmental
Policy: EU Environmental Policy Briefing 2008), at p. 4 and
Ludwig Krämer, EU Environmental Law, 7th ed. (London: Sweet
& Maxwell 2012), at p. 369.
10 Neil Gunningham, “Enforcing Environmental Regulation”, 
23:2 Journal of Environmental Law (2011), pp. 169 et sqq., 
at p. 170 and Jukka Similä, Regulating industrial pollution.
The case of Finland (Helsinki: Forum Iuris 2007), pp. 54, 69.
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is concerned about whether the benchmarking ap-
plied by the Commission sufficient to guarantee
that the requirements set through the sustainability
criteria are carried through. Furthermore, one of
the central concerns presented in this article is that
of the transparency of the assessment procedure.
Finally, Section IV presents concluding remarks.
II. The EU sustainability scheme 
1. Biofuels deadlock
In the EU, transport is the second-largest sector in
terms of GHG emissions. Road transport and avia-
tion GHG emissions are on a steep upward curve.11
Biofuels for transport12 have moved quickly from a
mere opportunity worth exploring into a concrete
fuel alternative to be taken seriously by the global
transport-fuel market. The EU, with its aspiration to
create a global biofuels trading system, has been the
key driver behind this development. The 10 % tar-
get for transport is often associated with biofuels in
particular, even when this is not literally reflected
in the Renewable Energy Directive.13 Also other
renewable energies for transport, such as hydrogen
or green electricity, could be exploited toward the
10 % target. Nevertheless, the Renewable Energy
Directive creates strong incentives for biofuels
and the contribution of biofuels to reaching of the
renewable energy targets is expected to be signifi-
cant. 
Promoting a massive increase in the production
of biofuels comes with the potential for large nega-
tive side effects. The sustainability concerns with
biofuels can be placed into two categories. Carbon
concerns refer to the net GHG reductions from bio-
fuels in comparison to fossil fuels, and non-carbon
concerns are related to other environmental and
social concerns.14 The major argument against bio-
fuels is generally justified with reference to the
uncertainty of the full life-cycle emissions of GHGs
due to the effects of land-use change. The effects to
consider include: the harvesting of biomass, espe-
cially in biodiversity-rich forest areas; the associ-
ated land management; and the immediate release
of GHG emissions from land-use change.15 Exam-
ples of other harmful effects of biofuel production
include: the loss of biodiversity and nutrients due
to increased harvesting activities; the greater use of
fresh water for cultivation; and increased demand
for pesticides. Also, some serious social concerns
related to elements, such as the scarcity of agricul-
tural land and competition between commodities,
are associated with biofuel production.16
Sustainably promoting biofuels is very much a
work in progress. The EU’s biofuel policy has faced
a fierce backlash due to uncertainty over the envi-
ronmental performance of large-scale biofuel pro-
duction. Making biofuels sustainable on the scale of
production that is required to meet the 10 % man-
date pushes the bounds of feasibility. Yet, at the
same time, due to the law, the EU is compelled
to try to make biofuels contribute towards legally
binding targets.17 Therefore, the EU is under strong
pressure to revise its policies on renewable ener-
gies, especially with respect to the issue of land-use
change. Discussions of a legal proposal addressing
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11 Eurostat data on transport energy consumption and emissions,
available on the Internet at <http://epp.eurostat.ec.europa.eu/
statistics_explained/index.php/Transport_energy_consumption_
and_emissions> (last accessed on 7 June 2012). 
12 Biofuel refers to liquid or gaseous fuel for transport produced
from biomass – i.e., from the biodegradable fraction of products,
waste, and residues of biological origin from agriculture, forestry,
and related industries.
13 The Renewable Energy Directive speaks of a “10 % share of
energy from renewable sources in transport” in preamble recitals
8, 9, and 18 as well as in Article 3(4). However, preamble
Recital 9 refers also to an endorsement from the European
Council of the renewability targets by stating that the European
Council reaffirmed in March 2007 a “mandatory 10 % minimum
target to be achieved by all Member States for the share of
biofuels in transport”. This could explain the confusion.
14 Jolene Lin, “The environmental regulation of biofuels: limits of
the meta-standard approach” 1 Carbon & Climate Law Review
(2011), pp. 34 et sqq., at p. 24.
15 EEA Scientific Committee, supra note 4, pp. 1–2.
16 Bert Metz, Ogunlade Davidson, Peter Bosch, et al. (eds.),
Contribution of Working Group III to the Fourth Assessment
Report of the Intergovernmental Panel on Climate Change 2007,
(New York: Cambridge University Press 2007), at p. 343, and
Timothy Searchinger, Ralph Heimlich, R.A. Houghton, et al.,
“Use of U.S. Croplands for Biofuels increases greenhouse gases
through emissions from land-use change” 319 Science (2008),
pp. 1238 et sqq., p. 1238.
17 “[T]he rationale for a specific renewables target in transports 
will also need to be looked closely at in the context of the 
post-2020 regime.” Commission staff working paper, impact
assessment, Renewable energy: a major player in the European
Energy market COM(2012) 271 final, pp. 15, 44. Lorenzo Di
Lucia, Serina Ahlgren and Karin Ericsson, “The dilemma of
indirect land-use changes in EU biofuel policy – An empirical
study of policy-making in the context of scientific uncertainty”,
16 Environmental Science & Policy (2011), pp. 9 et sqq.,
pp. 9–10.
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the full impact of land-use change have neverthe-
less turned into a prolonged internal debate on the
form of the new approach.18
2. The criteria – Uniform standards 
for the EU
Recital 65 of the Renewable Energy Directive states
that “[b]iofuel production should be sustainable”.
However, the directive does not explain precisely
what sustainably produced biofuels are;19 nor does
it define the term “sustainable” in the context of the
directive. That said, the rather general mandate of
sustainability is complemented by the sustainabil-
ity criteria themselves, as well as further defined
through the Member States. For example, the
Swedish Act on sustainability criteria for biofuels
and bioliquids20 defines in its Chapter 1, para-
graph 3 that biofuels fulfilling the requirements of
the act with respect to the sustainability criteria for
biofuels is to be considered “sustainable”. A concise
systemisation of the sustainability criteria is pre-
sented below.
Firstly, Article 17(2) aims to ensure a certain
amount of GHG emission reduction from the use of
biofuels and bioliquids; the reduction threshold
was initially 35 % but rises ultimately to 60 % for
biofuels produced at installations where production
starts on or after 1 January 2017. Also, a specific
methodology is created for calculating the GHG
impact of biofuels (Article 19).21 Secondly, accord-
ing to Article 17(3), biofuels should not be made
from raw material obtained from land with high
biodiversity value. “Land with high biodiversity
value” refers to primary forest and other wooded
land, according to Article 17(3)(a). Thirdly, Article
17(4) and (5) stipulate that biofuels should not be
made from raw material obtained from land with
high carbon stock, where “land with high carbon
stock” refers to land such as wetlands, continuously
forested areas, or peatlands. Fourthly and lastly,
Article 17(6) requires that certain agro-environmen-
tal practices be ensured in the biofuel’s cultiva-
tion.22
Under Article 17, “energy from biofuels shall be
taken into account only if they fulfil the sustainabil-
ity criteria”; in other words, compliance with the
sustainability criteria has not been set as a precon-
dition for placing biofuels on the EU market. How-
ever, for a specific biofuel to be taken into account
for the GHG emission reduction targets set in the
Renewable Energy Directive,23 the sustainability
criteria must be met. Biofuels and bioliquids pro-
duced from wastes and residues other than agricul-
tural, aquaculture, fishery, and forestry residues
need only meet the requirement for GHG reduc-
tions.24 In addition, the contribution of wastes and
residues can be calculated twice in the measure-
ment of compliance with the target (Article 21[2]).
The Renewable Energy Directive does not define its
term “wastes and residues”. This definition, how-
ever, would be essential for the determination of
what criteria a certain consignment of raw material
should meet.25
According to Article 17(1), the sustainability cri-
teria apply to domestic as well as imported biofuel.
In 2008, 25 % of biofuels in the EU were imported,
and the amount of imports is increasing.26 Thus the
EU’s internal targets for biofuels have significant
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18 See, for example, EurActive’s “EU reaches biofuels ‘consensus’ –
but no decision” at <http://www.euractiv.com/climaaate-
environment/eu-reaches-biofuels-consensus-de-news-512455?>
(last accessed on 12 June 2012). 
19 Robert Bailis and Jennifer Baka, “Constructing sustainable
biofuels: governance of the emerging biofuel economy” 101:4
Annals of the Association of American Geographers (2011),
pp. 827 et sqq, pp. 828–832.
20 Lag (2010:598) om hållbarhetskriterier för biodrivmedel och
flytande biobränslen. 
21 Annex V of the Renewable Energy Directive and Commission
Decision 2010/335/EU on guidelines for calculating land carbon
stocks for the purposes of Annex V to Directive 2009/28/EC (noti-
fication under document C[2010] 3751), OJ 2010 L 151/19.
22 A corresponding set of sustainability criteria is reiterated in
Article 7b of Directive 2009/30/EC of the European Parliament
and of the Council of 23 April 2009 amending Directive
98/70/EC with regard to the specification of petrol, diesel and
gas-oil and introducing a mechanism to monitor and reduce
greenhouse gas emissions and amending Council Directive
1999/32/EC with regard to the specification of fuel used by
inland waterway vessels and repealing Directive 93/12/EEC 
(the Fuel Quality Directive), OJ 2009 L 140/88.
23 Article 5(1) of the Renewable Energy Directive.
24 See Article 17(1) of the Renewable Energy Directive.
25 In definition of the “wastes and residues”, recourse 
to Directive 2008/98/EC of the European Parliament and 
of the Council of 19 November 2008 on waste and repealing
certain Directives OJ 2008 L 312/3 is essential.
26 The increase in EU biofuel consumption was 13.6 % in 
2010 (28.9 % between 2008 and 2009). See the EurObserv’ER
Biofuels Barometer, available on the Internet at
<http://www.eurobserv-er.org/pdf/baro204.asp> 
(last accessed on 7 June 2012).
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external impacts also; the majority of biofuels
consumed in the future in Europe will most likely
originate outside EU territory. The issue of the EU
laying down rules that are applied externally raises
interesting questions as to the relationship between
EU and international law;27 however, these ques-
tions are beyond the scope of this article.
The Renewable Energy Directive’s sustainability
criteria are fully harmonised. They were adopted
under Article 114 (formerly Article 95) of the Treaty
on the Functioning of the European Union
(TFEU),28 although the Renewable Energy Directive
actually has a dual objective (Articles 193 – for-
merly Article 175 – and 114 together).29 While the
sustainability criteria explicitly target GHG emis-
sions reductions (as an environmental objective),
the legal basis for the sustainability criteria is still
Article 114 of the TFEU, instead of Article 193.
The Commission’s rationale for this is that the
Renewable Energy Directive aims for complete har-
monisation of biofuel sustainability criteria in order
to ensure that no criteria adopted individually by
Member States may constitute an obstacle to trade
between Member States.30
Member States are not allowed to set additional
criteria of their own for the same purposes as those
of the Renewable Energy Directive (Article 17[8]).
While this prevents confusion for economic actors
as a result of numerous, disparate legally binding
approaches and standards, it clearly also puts more
weight on the EU’s approach, including the certifica-
tion scheme and its effectiveness. The Member
States are tied to the uniform approach chosen by
the EU, as well as to the level of sustainability that
this approach postulates. Of course, the EU sustain-
ability criteria are not transposed in all Member
States identically; Member States do give different
interpretations to the sustainability criteria and the
particular terms used by the Renewable Energy
Directive, such as the “wastes and residues” and
“sustainable biofuels” described above.31 Further-
more, as will be discussed below, the Renewable
Energy Directive’s Article 18 enables different
methods for the verification of compliance. This,
naturally, will add in a certain level of difference
between national systems. 
3. The implementation framework
Verification of compliance ensures that the stan-
dards that have been put in place have a concrete
impact on the sustainability of the biofuels in the
marketplace. Furthermore, confidence in the sys-
tem is a prerequisite. If the sustainability require-
ments are not effectively implemented, they fail to
meet their ultimate objective.32 This is also at the
core of the concerns presented in this article. Jans
and Vedder (2012) distinguish among four phases
in the “process of implementation”: transposition,
operationalisation, application, and enforcement.33
Only the successful completion of all four phases
results in compliance with the EU obligation in
question. In the context of the Renewable Energy
Directive, the implementation of the EU sustain-
ability criteria is left up to the Member States with
relatively little guidance, as will be discussed
below.34
Article 17(1) and Article 18(1) of the Renewable
Energy Directive set the basis for implementation
for the sustainability scheme: the biofuels con-
sumed by the Member States that count toward the
renewable energy targets, or are eligible for finan-
cial support, must comply with sustainability crite-
ria. The sustainability criteria do not apply to all
biofuels, only to those covered by the purposes set
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29 Jan H. Jans and Hans H.B. Vedder, European Environmental Law
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at p. 97.
30 Proposal for a Directive of the European Parliament and of the
Council on the promotion of the use of energy from renewable
sources, COM(2008) 30 final, at p. 8, and Scott, “Multi-level
Governance”, supra note 27, at p. 831
31 Sampo Soimakallio, Mikko Hongisto, Kati Koponen, et al.,
Sustainability criteria of the EU’s renewable energy directive.
Viewpoints of the definitions and the sustainability monitoring,
VTT Working Papers 2010, at p. 45, available on the 
Internet at <http://www.vtt.fi/publications/index.jsp>, 
in Finnish with an English abstract (last accessed on 
18 June 2012).
32 Gunningham, “Enforcing Environmental Regulation”, 
supra note 10, at p. 170.
33 Jans and Vedder, European Environmental Law, supra note 29, 
at p. 139.
34 Bowyer, Biofuels Provisions, supra note 9, at p. 4.
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forth in Article 17(1), although these purposes do
represent the majority.35 While the Fuel Quality
Directive sets the corresponding sustainability
criteria for biofuels, it should be noted that the
responsibility described in the Fuel Quality Direc-
tive covers not only biofuels but also, comprehen-
sively, all “fuel and energy supplied” (Article 7a of
the Fuel Quality Directive). 
The Renewable Energy Directive does not pro-
vide for detailed rules on how Member States
should require economic operators to verify com-
pliance with the sustainability criteria. In 2010, the
Commission produced two Communications to
assist Member States in facilitating consistent
implementation of the sustainability criteria.36 The
Communication on practical implementation of the
sustainability scheme does explain the criteria a lit-
tle further, but they still allow plenty of room for
interpretation. For example, the Renewable Energy
Directive does not specify who the “economic oper-
ators” are that the Member States need to oblige to
show compliance with the sustainability criteria.
The Communication on practical implementation
explains that the “obvious choice is to place the
responsibility for submitting information on biofu-
els on the economic operator who pays the duty”.37
For example, the UK Renewable Transport Fuel
Obligation (UK RTFO)38 imposes the obligation on
“every transport fuel supplier who in a specified
period (a) owns relevant hydrocarbon oil at the
time when the requirement to pay the duty of
excise with which the oil is chargeable takes effect,
and (b) supplies that oil at or for delivery to places
in the United Kingdom” (Part 2, paragraph 4).
The biofuel production chain from the fields to
the fuel distributor involves various processes. In
order to show that the final biofuel product is sus-
tainable under the Renewable Energy Directive,
claims will need to be made about the raw material
or the intermediate products used. The method by
which “a connection is made between information
or claims concerning final products” is called the
chain of custody. There are several chain-of-custody
options for biofuels,39 but the method laid down in
the Renewable Energy Directive’s Article 18(1) is
called the mass balance system. In simple terms, the
mass balance system is a verification method that
requires a physical link between all stages of the
production chain.40
According to Article 18, economic operators have
three methods at their disposal for showing Mem-
ber States that the sustainability criteria have been
met. Firstly, it is mandatory for all Member States
to provide for a national system that implements
the requirements set in the Renewable Energy
Directive for the verification of compliance. The
economic operators must provide the relevant
national authority with data in compliance with
the requirements that the Member State has set
within the national system. Article 18(3) lays down
an obligation for the Member States to require that
economic operators arrange for an adequate stan-
dard of independent auditing. Auditing verifies
that the systems used by economic operators are
accurate, reliable, and protected against fraud.
For example, Sweden has implemented a
national control system through its national legisla-
tion on biofuel (and bioliquid) sustainability and
for economic operators’ demonstration of com-
pliance. In order to report sustainable quantities to
the Swedish Energy Agency (Energimyndigheten),
the economic operator with a reporting obligation
applies for a sustainability decision from the
Swedish Energy Agency. The decision is based on
whether or not the applying economic operator
with a reporting obligation can ensure that the bio-
fuels handled are sustainable under the Renewable
Energy Directive through an independently audited
verification system.41
Furthermore, the Renewable Energy Directive
describes two other methods for verification of
compliance designed to help Member States to
fulfil their responsibility of implementing a verifi-
cation system for biofuels. Economic operators can
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35 Communication from the Commission on the practical imple-
mentation of the EU biofuels and bioliquids sustainability
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36 Ibid. Communication from the Commission on voluntary
schemes and default values in the EU biofuels and bioliquids
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37 Communication on practical implementation, supra note 35, 
at p. 9.
38 The Renewable Transport Fuel Obligations Order 2007 No.
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39 See Commission staff working document, Report on the opera-
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of Directive 2009/28/EC, Renewable Energy: Progressing towards
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show compliance by using a voluntary scheme that
the Commission has recognised for the purpose.42
Also, bilateral or multilateral agreements concluded
by the EU with third countries containing provi-
sions for sustainability criteria that correspond to
those of the Renewable Energy Directive can be
used as a verification method.43 Different methods
may be used to show compliance with separate
criteria.
Although the Renewable Energy Directive does
create a seemingly admissible framework for the
implementation, it nonetheless places considerable
weight on Member States’ ability to transpose the
sustainability requirements into national legisla-
tion. In the following section, in view of this juxta-
position, the article continues to critically discuss
one of the methods, voluntary certification
schemes.
III. Voluntary certification schemes 
as a compliance mechanism
1. The meta-standard approach
Demonstrating compliance with the Renewable
Energy Directive’s sustainability criteria through
voluntary certification schemes is referred to as
the meta-standard approach.44 In the practical con-
text of the Renewable Energy Directive, the sustain-
ability criteria (the meta-standard) are used as a
benchmark against which the voluntary certifica-
tion schemes are evaluated. For biofuels, this assess-
ment procedure is carried out by the Commission
when it is recognising schemes for the purposes of
Article 18(4) as described above. 
The central concept in the meta-standard
approach is that compliance with the sustainability
criteria is achieved through existing standards in
the voluntary certification schemes.45 One scheme
can cover all of the sustainability criteria or
cover the criteria only partly. The term “voluntary”
is here understood as referring to standards not
enforced by the public authorities.46 Also, “volun-
tary scheme” refers to schemes that set standards
for the production of sustainable biofuels.
Enforceable sustainability criteria followed by an
uncomplicated compliance framework47 are espe-
cially relevant in the context of EU biofuels,
wherein the directive in force establishes a uniform
EU-wide policy. The voluntary certification schemes
are expected to play a prominent role as a verifica-
tion method in the realm of sustainability criteria.48
For the sustainability criteria to be effectively
fulfilled, they need to be consistently and precisely
transposed through the voluntary certification
schemes. The benchmarking ensures that the stan-
dard applied provides sufficient coverage of the
sustainability criteria; thus the benchmarking as
such is a centrally important step in the fulfilment
of the EU’s sustainability objectives for biofuels.
In the context of demonstrating compliance
through voluntary certification schemes within the
EU sustainability scheme, Lin (2011) recognises
two levels of delegation of authority: there is a level
of delegation from the Commission to voluntary
certification scheme; and there is another level of
delegation, from the schemes to the independent
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et sqq., at p. 414; Steven Bernstein and Benjamin Cashore,
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Edward Elgar Publishing Inc. 2011), pp. 629 et sqq.,
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47 Application for Annulment in Case T-278/11, ClientEarth 
and Others v Commission, pp. 9–10.
48 Preamble Recital 79 of the Renewable Energy Directive.
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third-party auditors.49 Both the performance of the
voluntary certification schemes and that of the
third-party auditors in relation to the reaching of
the sustainability objectives depends greatly on
how precisely the benchmarking done by the Com-
mission manages to carry the ambition of any given
sustainability requirement through into action.50
Therefore, questions on the concrete assessment
procedure and standards by which the Commission
assesses voluntary certification schemes are essen-
tial if one is to judge whether the benchmark
applied by the Commission is actually sufficient to
safeguard the requirements set through the sustain-
ability criteria. Against this background, this discus-
sion continues by considering whether the volun-
tary certification schemes are able to guarantee that
only sustainable biofuel is counted in the measure-
ment of compliance with the target.
2. Recognition of the voluntary
certification schemes 
According to Article 18(4)’s second paragraph, “[t]he
Commission may decide that voluntary national or
international schemes setting standards for the pro-
duction of biomass products contain accurate data
for the purposes of Article 17(2) or demonstrate
that consignments of biofuel comply with the sus-
tainability criteria set out in Article 17(3) to (5).”
Furthermore, Article 18(5) continues, only schemes
that meet “adequate standards of reliability, trans-
parency and independent auditing” can be
accepted. If the scheme aims also to measure GHG
reduction, the scheme needs to comply with the
methodological requirements. All of these require-
ments are reviewed in the assessment procedure
(the benchmarking process) conducted by the Com-
mission. On 19 July 2011, the Commission recog-
nised eight voluntary schemes that had applied for
recognition.51
When recognising voluntary certification
schemes, the Commission ensures that these “con-
tain accurate data” and meet “adequate standards of
reliability, transparency and independent auditing”
(Article 18 [4]). In other words, the scheme includes
accurate data, if it meets the three itemised requi-
rements. In the Communication on voluntary
schemes, the Commission specifies an assessment
procedure for the Commission’s evaluation of
whether the scheme fulfils the relevant require-
ments. The assessment procedure starts upon
receipt of a request for recognition sent to the Com-
mission, which will then assess the scheme, regard-
less of its origin or whether another recognised
scheme already covers the same feedstock or area.
The Commission assesses the scheme against the
sustainability criteria set out in the Renewable
Energy Directive and the two Communications. If
the scheme meets the requirements, the Commis-
sion initiates a process leading to the adoption of a
Commission decision. The assessment is done with
aid of consultants, so the Commission will not be
conducting the assessment procedure on its own.
As a general rule, schemes are recognised for a max-
imum of five years.52
As Article 18(6) clarifies, decisions are adopted in
accordance with the advisory procedure referred to
in Article 25(3) of the Renewable Energy Directive.
The Commission shall be assisted by an advisory
committee, the Committee on the Sustainability of
Biofuels and Bioliquids (the Committee), composed
of representatives of the Member States.53
The Communication on voluntary schemes lays
down the assessment and recognition requirements
firstly by stating that a “voluntary scheme should
cover, in part or whole, the sustainability criteria.”
Secondly, the voluntary scheme needs to require
verification of the mass balance system (chain
of custody), described earlier in this article in Sec-
tion III. In addition to obligatory information on
the country of origin, sustainability characteristics
could include, for example: “evidence showing
compliance”; a statement that the raw materials
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52 Communication on voluntary schemes, supra note 36, at p. 2.
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used were obtained in a way that complies with
the sustainability criteria; GHG emission figures;
descriptions of the raw material used; or a state-
ment that explains that the production has been
awarded a certificate from another (already recog-
nised) scheme.54 The list of examples of sustainabil-
ity characteristics is not exhaustive.
Furthermore, a recognised voluntary scheme
requires a system of verification for documentation
management (evidence related to the claims) and
an adequate standard of independent auditing – as
a general rule, the scheme must ensure that eco-
nomic operators are audited before allowing them
to participate in the scheme.55 Therefore, in order
to ascertain that the standard is complied with in
practice, the standard needs to be able to guarantee
the required level of auditing and certification for
showing independence and transparency. Further-
more, the scheme is required to carry out regular
audits after the certification itself is granted. 
Reliable and fraud-resistant auditing is central
to the effectiveness of the voluntary certification
schemes. The auditors should be external, inde-
pendent, and possess general as well as specific
skills for carrying out the required audits. Further-
more, the Communication on voluntary schemes
lays down examples of how to show verifiers’ com-
pliance with the requirements.56 Scott (2011) notes,
however, that the Renewable Energy Directive
places “great faith” in the contribution of independ-
ent auditors in relation to national systems. The
same goes for voluntary certification schemes; the
same businesses auditing biofuels in national
systems also audit biofuels in the voluntary certifi-
cation schemes.57 In the context of biofuels and
the Renewable Energy Directive, the Commission
requires that the voluntary certification schemes
themselves are able to ascertain the verifiers’ per-
formance level. Article 23 of the Renewable Energy
Directive does give the Commission monitoring
and reporting powers. However, given the heralded
scale of trade in biofuels in the near future, the
enforcement challenge facing the Commission is
enormous.58
The auditing and verification process as such is
legally very interesting. How does the Commission
guarantee, for example, that the auditors in third
countries fulfil the requirements set for the audi-
tors? Lin (2011) also recognises that the difficulties
of ensuring that the sustainability criteria are
effectively applied do not stem so much from
the use of a meta-standard approach per se as from
the reliance on voluntary certification schemes to
monitor land-use change and complex industrial
processes.59 It is worth noting in passing here that
the role of private actors in general in the context
of regulation of biofuels is rather intriguing and
definitely calls for further research.60 In the context
of this article, it is important, however, to distin-
guish between the two “processes”: the assessment
procedure performed by the Commission to recog-
nise the voluntary certification schemes and the
procedure undertaken by the private companies to
verify biofuels. This article discusses the former.61
The Communication on voluntary schemes, how-
ever, does not provide adequate information on the
actual process of recognition utilised by the Com-
mission: the process wherein the standards intro-
duced in the scheme are benchmarked against the
sustainability criteria.62 Most importantly, the as-
sessment procedure defined by the Commission
does not specify any procedure through which
stakeholders or concerned members of the public
can make a complaint against a decision to select
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a voluntary certification scheme, or question the
process or standards via which schemes are to be
assessed. Reaching a high level of stakeholder
participation is very central for the legitimacy and
general acceptance of the standard.63 As Rosenau
(2003) explains, “the essence of [new sites of author-
ity]64 is that they derive their legitimacy from
the voluntary and conditional participation of indi-
viduals who can revoke their consent at any time”.65
Accordingly, the “ideal” would be that individuals,
such as environmental NGOs, would play an impor-
tant safeguarding role of making sure that the vol-
untary certification schemes meet their original
objectives.
The issues of stakeholder participation, as well as
that of the assessment procedure applied by the
Commission in general, were raised by an action
brought before the General Court of the EU.66 In
their application for annulment, the applicants
stated, for example, that “lack of clarity and trans-
parency as to the process and standards for assess-
ing voluntary certification schemes and the role of
such schemes within the enforcement framework
for biofuels sustainability criteria undercuts the
legitimacy as well as the efficacy of the Directive
2009/28/EC enforcement framework.”67 The appli-
cants also claim that relying on a voluntary certifi-
cation scheme that has not been properly scruti-
nised in accordance with rigorous standards and an
assessment process represents a clear risk that the
sustainability criteria for biofuels will not be consis-
tently enforced.68 The findings of this article echo
these views. 
According to Lin (2011), a careful process of
benchmarking and evaluation performed before a
certification scheme is recognised as the qualifying
standard could serve an effective gate-keeping func-
tion and ensure that only certification schemes that
are in line with the Commission’s requirements
would be recognised. However, this depends upon
how stringent the Commission and the Committee
are in their selection process.69 The Communica-
tion on voluntary schemes does not clarify or intro-
duce further standards for how the existing stan-
dards are to be evaluated against the sustainability
criteria. So, if one is unable to scrutinise the process
by which voluntary certification schemes are
assessed or what the standards are through which
the schemes are assessed, one is also unable to eval-
uate the “stringency” of the evaluation process.
Thus one is also left with uncertainty as to the per-
formance of the schemes passing the assessment
procedure: open questions remain including what
the level of ambition applied throughout the bench-
marking process is and whether the benchmarking
is being done on a level sufficient to guarantee
satisfaction of the sustainability criteria.
In further clarification, the critique in this article
focuses on the assessment procedure carried out by
the Commission. The assessment procedure does
not sufficiently explain the standards safeguarding
the schemes “contain[ing] accurate data” and meet-
ing “adequate standards of reliability, transparency
and independent auditing” as required by Article
18. In its current form, the assessment procedure
used by the Commission to recognise the voluntary
certification schemes lacks transparency. It does
not produce necessary information on the stan-
dards against which the voluntary certification
schemes are assessed and selected, nor does it
ensure stakeholder participation. These issues, in
turn, beg relevant questions as to the legitimacy
of the implementation method. Furthermore, the
sustainability criteria as such are not exhaustively
defined by the Renewable Energy Directive. The
definition of “sustainable biofuels”, therefore, is
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operationalised with the benchmark. The assess-
ment procedure for recognition of the voluntary
certification schemes should be able to assure that
the existing standards in the voluntary certification
schemes are scrutinised with sufficient stringency
before the benchmarking.
As stated above, the assessment procedure is an
important element of meeting the sustainability
criteria. In the context of the Renewable Energy
Directive, voluntary certification schemes are the
tool that transposes the level of environmental
protection, the claimed level of “highest environ-
mental standards”, as well as the Renewable Energy
Directive’s conception of sustainable biofuels, into
action. Certification under a recognised voluntary
certification scheme is relied on as evidence that
the consignment, or whole chain of custody, com-
plies with the statutory sustainability criteria.
The ultimate objective of the Renewable Energy
Directive is the sustainable reduction of GHG
emissions. The central implementing mechanism
toward the reaching of this objective, however, can-
not fully guarantee that only sustainable biofuel is
counted in measurement of target-compliance. In
summary, the assessment procedure applied by the
Commission to recognise the voluntary certifica-
tion schemes lacks clarity, reliability, and trans-
parency. The purpose of the voluntary certification
schemes, when chosen as the compliance mecha-
nism by the economic operators, is to verify that
only biofuel meeting the requirements set through
the sustainability criteria and used to measure com-
pliance with the target is counted toward compli-
ance with the 10 % target. For example, an eco-
nomic operator that complies with and is certified
in accordance with ISCC standards can use the
ISCC certification to show compliance with the EU
sustainability criteria. Without transparency in the
assessment procedure applied by the Commission,
one cannot assess whether the voluntary certifica-
tion schemes are able to succeed in this task.
3. A call for rigour
According to the Article 18(1) and (3) stipulations,
the responsibility of respecting the sustainability
criteria and providing evidence falls on economic
operators. Economic operators need to show that
the sustainability criteria have been fulfilled, as
well as to arrange for an adequate standard of
independent auditing and to use the mass balance
system. The method by which the responsibility
has been implemented from one Member State to
the next varies, of course. If the economic operator
chooses voluntary certification schemes, once the
certification is done, the operator is certified to
supply sustainable biofuel to EU markets for up to
five years, and has fulfilled its responsibility
respecting the sustainability criteria. 
For perspective on the economic operators’
responsibilities, the article takes a quick look into
Regulation (EU) No 995/2010 of the European
Parliament and of the Council of 20 October 2010
laying down the obligations of operators who place
timber and timber products on the market (the
Timber Regulation),70 which lays down “obligations
of operators who place timber and timber products
on the internal market for the first time, as well as
the obligations of traders” (Article 1 of the Timber
Regulation). An “operator” is any natural or legal
person placing timber or timber products on the
market, according to Article 2(c). The obligations of
operators demand exercising of due diligence (in a
due-diligence system) when placing timber or tim-
ber products on the market.71 To ensure uniform
implementation of the EU Timber Regulation, on
6 July 2012 the Commission adopted a legally
binding implementing regulation on detailed rules
applying to the due-diligence system.72
Key to the due-diligence system is that operators
undertake a risk management exercise (involving
information, risk assessment, and mitigation) so as
to minimise the risk of placing illegally harvested
timber, or timber products containing illegally har-
vested timber, on the EU market. This due diligence
is an active duty aimed at ensuring that the objec-
tives set in the Timber Regulation are carried out
throughout the system. As Article 4(3) stipulates,
the operators can develop their own due-diligence
system or, alternatively, use one developed by a
monitoring organisation. The monitoring organisa-
tions provide EU operators with well-functioning
due-diligence systems. Furthermore, according to
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6 July 2012, on the detailed rules concerning the due diligence
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ing organisations as provided for in Regulation (EU) No
995/2010 of the European Parliament and of the Council laying
down the obligations of operators who place timber and timber
products on the market. OJ 2012 L 177/16.
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Article 8(7), the monitoring organisations are recog-
nised by the Commission in a “fair and transparent
manner”. According to Article 6(b), operators as
well as the monitoring organisations can use
voluntary certification or other third-party-verified
schemes that cover compliance with applicable leg-
islation to ensure that the EU Timber Regulation
has been applied accordingly. Thus, certification
could also play a role in the practical operation of
the EU Timber Regulation.
Member States need to designate a competent
authority responsible for the application of the EU
Timber Regulation and the due-diligence system
(Article 7[1]). The competent authorities are obliged
to carry out checks both on the monitoring organi-
sations operating within the competent authorities’
jurisdiction (Article 8[4]) and on the operators (Arti-
cle 10) to verify that they consistently fulfil the obli-
gations laid down in the EU Timber Regulation. If
voluntary certification schemes are used as an ele-
ment of the due-diligence system, it is for the oper-
ator to determine the extent to which the scheme
satisfies particular elements of the due-diligence
system requirements. Thus, irrespective of who cre-
ates and maintains the due-diligence system, ulti-
mately it is the operator that is obliged to exercise
due diligence. The competent authority is responsi-
ble for guaranteeing that the operator fulfils this
responsibility in accordance with the requirements
set in the system of the EU Timber Regulation.73
The point of introducing the Timber Regulation
and the due-diligence system in our analysis is that
even while the implementation frameworks for the
two systems, biofuels and prohibiting trade in ille-
gal timber, are somewhat comparable, some inter-
esting variations can be pointed out. Firstly, the
application of due diligence for timber is ensured
with a legally binding implementing regulation
that sets detailed rules in place for the due-diligence
system. This implementation, when compared to
the two Communications on biofuels, may create
a stricter safeguard for the practical implementa-
tion of the requirements issued. Secondly, within
the Timber Regulation system, the responsibility to
apply due diligence never leaves the operator.
Indeed, the due-diligence system places the respon-
sibility very firmly with the operator. Then again,
the due-diligence system does rely on operators’
own risk assessment, whereas the system for bio-
fuels lays down an obligation for the Member States
to require economic operators to arrange for an
adequate standard of independent auditing. It
could be argued that this makes the biofuels system
more reliable. Thirdly, monitoring organisations,
comparable to voluntary certification schemes in
the biofuels system, could play a central role in the
operation of the EU Timber Regulation.
The importance of ensuring transparency in
the operation of the EU Timber Regulation is
stressed throughout the said regulation, especially
in relation to the process of recognising monitoring
organisations and withdrawing that recognition.
To ensure transparency, the EU Timber Regulation
enacts a fair and transparent process of recognition,
as well as rules on regular checks that the obliga-
tions of the Timber Regulation are complied with,
and on records thereof (Article 8 of the Timber
Regulation). The preamble to the Timber Regula-
tion also states that these records “should be made
available in accordance with Directive 2003/4/EC
of the European Parliament and of the Council of
28 January 2003 on public access to environmental
information”.74 The Renewable Energy Directive
does make a similar reference, but the reference is
rather general: “implementation of this Directive
should reflect, where relevant” the rules on public
access to environmental information.75
To recap, one can state that the timber due-dili-
gence system does seem to create a slightly more
elaborate implementation framework, one that is
also more transparent than the one set up for sus-
tainable biofuels. This argument applies for the
comparison between the recognition of voluntary
certification schemes in the biofuels system and
monitoring organisations in the EU Timber Regula-
tion. However, as the ClientEarth briefing also
notes, the system for the EU Timber Regulation
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Timber Regulation?”’, available on the Internet at
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9 July 2012).
74 OJ 2003 L 41/26.
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does also lacks “the practical details” of how the
applicant monitoring organisation shall be assessed
for recognition.76
It could be suggested that these two systems
learn from each other to recognise the growing role
of private actors as well as the role of voluntary
measures in the implementation of the EU’s legal
obligations, and the need for better clarification of
the roles of the various actors as well as the stan-
dards according to which they are evaluated when
accepted as an operational part of the system in
question. Rosen-Zvi (2012) recognises three “major
transformations” associated with new governance
in relation to climate-change governance: State to
non-State, public to private, and mandatory to
voluntary.77 That article continues by noting that
public–private initiatives, such as certification
schemes, are “rapidly evolving” and gaining more
ground.78 However, for the full potential of these
new approaches and actors to be harnessed, their
roles in relation to the particular legal obligations
applied need to be precisely defined. 
4. Uniformity among a multitude 
of schemes
Another challenge facing the voluntary certification
schemes is the multitude of schemes already avail-
able for biofuels coupled with the fact that biofuels
possess wide geographic impacts. Biofuel certifica-
tion is an emerging practice.79 It is also possible for
the schemes to differ in their capacity to ensure
that the sustainability criteria have been respected
along the complex chain of custody. Biofuel produc-
tion capacity in the EU is limited, and biofuel pro-
duction is moving increasingly to developing coun-
tries. A large amount of the biofuel consumed in
the EU will be imported from third countries. This
implies also that monitoring the sustainability of
these biofuels also moves to third countries. To cre-
ate a comprehensive approach to global biofuels
sustainability concerns, an international frame-
work of mandatory sustainability standards for
biofuels has been suggested.80 Also, the EU plays a
central role in the mainstreaming of biofuel-related
sustainability concerns by serving as an example
with a rigorous sustainability scheme.
However, in order to keep the sustainability crite-
ria from losing their effectiveness in a maze of
many standards and varied practices for verifica-
tion, the system of voluntary certification schemes
needs to include clarified guidance for the eco-
nomic operators and schemes follow-through. In
the context of implementing the EU sustainability
scheme, the Commission would also need to be able
to guarantee sufficient uniformity among recog-
nised schemes as a part of its assessment proce-
dure. To measure the uniformity among standards,
there must be identifiable uniformity among the
standards according to which the schemes are
evaluated before they are selected. Currently, there
is no evidence of these standards, as was detailed
earlier in this section of the article. These aspects
should be incorporated into the implementation
framework for voluntary certification schemes. The
assessment procedure needs to be able to take into
account the multidimensional sustainability chal-
lenge presented by global biofuels, if incoherence
between schemes is to be avoided. 
V. Conclusion
There is no global scheme in place that would fully
answer the sustainability concerns raised by biofu-
els. Nevertheless, biofuels are here to stay. We must
find ways to manage their performance in the con-
text of sustainability and climate change mitiga-
tion. Addressing climate change requires a regula-
tory approach different from those used in previ-
ous environmental crises.81 Biofuels governance is
a work in progress, and it is too early for a compre-
hensive evaluation of how the requirements set by
the sustainability criteria are fulfilled in practice.
As this article has shown, the implementing
approach to sustainable biofuels through the volun-
tary certification schemes is associated with the
challenges that the new climate-change governance
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76 Ibid., at p. 8.
77 Rosen-Zvi, ”Mapping the Terrain”, supra note 60, at p. 235.
On “new environmental governance” and Gunningham,
“Shifting Architectures”, supra note 46, at p. 203. 
78 Rosen-Zvi, ”Mapping the Terrain”, supra note 60, at p. 242.
79 Lin, “A principal-agent analysis”, supra note 7, at p. 55 and
Scott, “Multi-level Governance”, supra note 27, at p. 834.
80 Lin, “Limits of the meta-standard approach”, supra note 14, at
p. 43; Mol, “Biofuel controversies”, supra note 5, at p. 75 and
Rosen-Zvi ”Mapping the Terrain”, supra note 60, at p. 241.
The Global Bioenergy Partnership Sustainability Indicators for
Bioenergy, supra note 5.
81 Rosen-Zvi, ”Mapping the Terrain”, supra note 60, at p. 240.
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faces. Voluntary private measures are an example
of the types of new governance emerging, and they
are gaining more ground.82 However, Rosen-Zvi
(2012) raises a central concern – whether the new
governance mechanisms are at all appropriate for
addressing the multilayered problems related to
climate change – and suggests that traditional
regulation should be complemented (though not
replaced) with the new governance mechanisms.83
Voluntary certification schemes are control
systems certifying sustainability of biofuels and are
a central implementation tool for the Renewable
Energy Directive. In its current form, the assess-
ment procedure applied by the Commission to
recognise the voluntary certification schemes
lacks transparency. It does not produce necessary
information on the standards against which the
voluntary certification schemes are assessed and
selected; neither does it ensure stakeholder partici-
pation. These are prerequisites for ensuring the
fulfilment of the sustainability criteria as well as
legitimacy. If these prerequisites are not met, there
is the risk of the deliberate delegation of authority
done by the Commission turning into a risky leap
of faith wherein the “certified as sustainable” stamp
only raises concerns of “greenwashing”.84 Further-
more, for the sustainability criteria to be met effec-
tively, Member States and the economic operators
alike require rigorous rules and guidance for the
practical implementation of the sustainability crite-
ria. As this article has shown, there are other exam-
ples, such as the EU Timber Regulation, from which
the system created for biofuels can learn. In order
for the schemes to produce any kind of positive
contribution to the mitigation of climate change, it
is essential that the standards within the schemes
truly correspond to those set by the Renewable
Energy Directive’s sustainability scheme. 
The EU’s Biofuels: Certified as Sustainable? 186 RELP 3|2012
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43, at p. 442.
83 Ibid., at p. 243. See also Gunningham, “Shifting Architectures”,
supra note 46, at p. 186 and Bartle, “Regulatory approaches to
climate change”, supra note 45, at p. 636.
84 Bartley, “Certification as mode of social regulation”, supra note
43, at p. 443.
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Article III
The Role and Relevance of Private Actors in EU
Biofuel Governance
Seita Romppanen
This article examines the role of private actors in
the implementation of the sustainability criteria for
biofuels outlined in the Renewable Energy Directive of
the European Union (EU). The article demonstrates
that private verifiers’ participation is essential for gov-
erning greener biofuels in the EU. The article’s objec-
tive is twofold. First, it analyzes the two methods
for the verification of compliance with the biofuels
sustainability criteria, focusing on the role of private
verifiers. This analysis sheds light on an interface
of public and private action that is also an oppor-
tune platform for exploring theoretical concepts.
Therefore, second, the article examines the relevance
of private verifiers’ participation in the implementa-
tion framework for sustainable biofuels. Drawing on
the concepts of European ‘new governance’ and ‘co-
regulation’, the article shows that involving the private
sector in the implementation of a legally binding
EU Directive adds certain dynamics and constitutes
modern regulatory innovation, but at the same time it
makes the implementation framework more complex.
INTRODUCTION
Governing the European transition toward a low-
carbon economy by 2050 has urged policy makers to
develop new regulatory approaches for integrating
actions to mitigate climate change and to produce
secure but sustainable energy. The European Union
(EU) sustainability scheme for biofuels, established by
the Renewable Energy Directive (RED),1 is a practical
example of such an alternative regulatory approach.
The primary objective of the RED is to increase the
overall share of renewable energy to 20% of the EU’s
gross final consumption of energy by 2020. In addition,
the RED sets a fixed objective to increase the use of
renewable energy in transport to 10% for the same
target year.2 The strategic targets for 2050 are more
ambitious, ranging from 55–100%.3 Although these
targets may sound unfeasible, striving for ambitious
policy goals is a prerequisite for achieving the ultimate
objective of drastically reducing the EU’s greenhouse
gas emissions. Transport biofuels4 play a central role in
the attainment of the objectives, and for establishing a
stable renewable energy policy sector in the EU.
Biofuels have been a touchy topic both for the EU’s
climate, energy and environmental policies and for
the European biofuel industry.5 Although it has been
proclaimed the ‘most comprehensive and advanced
binding sustainability scheme of its kind anywhere
in the world’,6 the current regulatory framework for
biofuels is failing to facilitate the attainment of the
objective of reducing greenhouse gas emissions, and the
scheme is to be revised.7 In addition to their technical
challenges – for instance, related to calculating the life
cycle impact of a particular batch of biofuels – biofuels
represent a genuine challenge for sustainable develop-
ment. The questions in the background include the
tricky balancing of the EU’s compelling climate policy
goals, the creation of appropriate incentives for
the crucial involvement of private actors, and regulat-
ing the multiple environmental and social impacts.
The Directive gives private actors centre stage in the
implementation of the legally binding sustainability
1 Directive 2009/28/EC of 23 April 2009 on the Promotion of the Use
of Energy from Renewable Sources and Amending and Subsequently
Repealing Directives 2001/77/EC and 2003/30/EC, [2009] OJ L140/
16.
2 Ibid., Article 3.
3 Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the
Committee of the Regions, Energy Roadmap 2050, COM(2011) 885,
at 7; Communication from the Commission to the European Parlia-
ment, the Council, the European Economic and Social Committee
and the Committee of the Regions, Roadmap for Moving to a Com-
petitive Low Carbon Economy in 2050, COM(2011) 112, at 6.
4 The term ‘biofuel’ refers to liquid or gaseous fuel manufactured from
biomass for transport. ‘Biomass’ is the biodegradable fraction of
products, waste and residues of biological origin from agriculture,
forestry and related industries.
5 EurActiv, ‘Ministers Block EU Proposal to Limit Some Biofuels’,
EurActiv (25March 2013), found at: <http://www.euractiv.com/climate-
environment/ministers-block-eu-proposal-limi-news-518698>.
6 Communication from the Commission on Voluntary Schemes and
Default Values in the EU Biofuels and Bioliquids Sustainability
Scheme, [2010] OJ C160/1 (‘Communication on Voluntary
Schemes’), at 1. See also S. Afionis and L. Stringer, ‘European Union
Leadership in Biofuels Regulation: Europe as a Normative Power?’,
32 Journal of Cleaner Production (2012), 114, at 115.
7 Proposal for a Directive of the European Parliament and of the
Council Amending Directive 98/70/EC Relating to the Quality of Petrol
and Diesel Fuels and Amending Directive 2009/28/EC on the Promo-
tion of the Use of Energy from Renewable Sources, COM(2012) 595,
at 2.
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This article examines the role of private actors in
the implementation of the sustainability criteria for
biofuels outlined in the Renewable Energy Directive of
the European Union (EU). The article demonstrates
that private verifiers’ participation is essential for gov-
erning greener biofuels in the EU. The article’s objec-
tive is twofold. First, it analyzes the two methods
for the verification of compliance with the biofuels
sustainability criteria, focusing on the role of private
verifiers. This analysis sheds light on an interface
of public and private action that is also an oppor-
tune platform for exploring theoretical concepts.
Therefore, second, the article examines the relevance
of private verifiers’ participation in the implementa-
tion framework for sustainable biofuels. Drawing on
the concepts of European ‘new governance’ and ‘co-
regulation’, the article shows that involving the private
sector in the implementation of a legally binding
EU Directive adds certain dynamics and constitutes
modern regulatory innovation, but at the same time it
makes the implementation framework more complex.
INTRODUCTION
Governing the European transition toward a low-
carbon economy by 2050 has urged policy makers to
develop new regulatory approaches for integrating
actions to mitigate climate change and to produce
secure but sustainable energy. The European Union
(EU) sustainability scheme for biofuels, established by
the Renewable Energy Directive (RED),1 is a practical
example of such an alternative regulatory approach.
The primary objective of the RED is to increase the
overall share of renewable energy to 20% of the EU’s
gross final consumption of energy by 2020. In addition,
the RED sets a fixed objective to increase the use of
renewable energy in transport to 10% for the same
target year.2 The strategic targets for 2050 are more
ambitious, ranging from 55–100%.3 Although these
targets may sound unfeasible, striving for ambitious
policy goals is a prerequisite for achieving the ultimate
objective of drastically reducing the EU’s greenhouse
gas emissions. Transport biofuels4 play a central role in
the attainment of the objectives, and for establishing a
stable renewable energy policy sector in the EU.
Biofuels have been a touchy topic both for the EU’s
climate, energy and environmental policies and for
the European biofuel industry.5 Although it has been
proclaimed the ‘most comprehensive and advanced
binding sustainability scheme of its kind anywhere
in the world’,6 the current regulatory framework for
biofuels is failing to facilitate the attainment of the
objective of reducing greenhouse gas emissions, and the
scheme is to be revised.7 In addition to their technical
challenges – for instance, related to calculating the life
cycle impact of a particular batch of biofuels – biofuels
represent a genuine challenge for sustainable develop-
ment. The questions in the background include the
tricky balancing of the EU’s compelling climate policy
goals, the creation of appropriate incentives for
the crucial involvement of private actors, and regulat-
ing the multiple environmental and social impacts.
The Directive gives private actors centre stage in the
implementation of the legally binding sustainability
1 Directive 2009/28/EC of 23 April 2009 on the Promotion of the Use
of Energy from Renewable Sources and Amending and Subsequently
Repealing Directives 2001/77/EC and 2003/30/EC, [2009] OJ L140/
16.
2 Ibid., Article 3.
3 Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the
Committee of the Regions, Energy Roadmap 2050, COM(2011) 885,
at 7; Communication from the Commission to the European Parlia-
ment, the Council, the European Economic and Social Committee
and the Committee of the Regions, Roadmap for Moving to a Com-
petitive Low Carbon Economy in 2050, COM(2011) 112, at 6.
4 The term ‘biofuel’ refers to liquid or gaseous fuel manufactured from
biomass for transport. ‘Biomass’ is the biodegradable fraction of
products, waste and residues of biological origin from agriculture,
forestry and related industries.
5 EurActiv, ‘Ministers Block EU Proposal to Limit Some Biofuels’,
EurActiv (25March 2013), found at: <http://www.euractiv.com/climate-
environment/ministers-block-eu-proposal-limi-news-518698>.
6 Communication from the Commission on Voluntary Schemes and
Default Values in the EU Biofuels and Bioliquids Sustainability
Scheme, [2010] OJ C160/1 (‘Communication on Voluntary
Schemes’), at 1. See also S. Afionis and L. Stringer, ‘European Union
Leadership in Biofuels Regulation: Europe as a Normative Power?’,
32 Journal of Cleaner Production (2012), 114, at 115.
7 Proposal for a Directive of the European Parliament and of the
Council Amending Directive 98/70/EC Relating to the Quality of Petrol
and Diesel Fuels and Amending Directive 2009/28/EC on the Promo-
tion of the Use of Energy from Renewable Sources, COM(2012) 595,
at 2.
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objectives, including managing the complexity of the
implementation framework for sustainable biofuels.8
There is significant uncertainty regarding biofuels’
impacts on greenhouse gas emission reductions, as well
as their environmental, social and other direct and indi-
rect impacts.9 Therefore, the RED introduces a set
of criteria to ensure the sustainable performance of
biofuels traded in the EU.10 The RED’s sustainability
criteria are fully harmonized, and Member States are
not allowed to create any additional criteria of their
own.11 The sustainability criteria comprise greenhouse
gas emission reduction targets, as well as a prohibition
that biofuels should not be made from raw material
obtained from land with high biodiversity value (such
as primary forest) or from land with high carbon stock
(such as wetlands or peatlands). In addition, the RED
also requires specific agro-environmental practices
to be followed in the cultivation of biofuels. The
sustainability criteria apply to both domestic and
imported biofuels.
The RED also regulates the verification of compliance
with the criteria.12 The purpose of the verification of
compliance is to ensure that the standards facilitate the
achievement of the climate and energy objectives by
having a concrete impact on the sustainability of the
biofuels on the European market. As this article will
highlight, the implementation framework for the veri-
fication of compliance crucially depends upon private
actors’ performance in verifying the sustainability of
biofuels. Although the sustainability criteria are the
cornerstone of the RED, the successful fulfilment of
the criteria largely depends upon the effectiveness of
the verification methods. The verification of compli-
ance determines whether the biofuels calculated toward
the EU 10% target are actually sustainable according to
the RED. Therefore, the themes of this article also
revolve around the challenges of defining the factors
that impede effective implementation.
The objective of this article is twofold. First, it analyzes
the implementation framework (i.e., the methods
for the verification of compliance) for the sustainability
criteria. The article starts by discussing the voluntary
certification schemes that are the European Commis-
sion’s main method for the verification of compliance.
Voluntary certification schemes are non-State, pri-
vately operated compliance and control systems certi-
fying the sustainability of biofuels. This is followed by
the analysis of a particular national system. In Finland,
national legislation implementing the RED entered into
force in July 2013.13 Therefore, the Finnish national
system offers a recent example of how the framework
for sustainable biofuels is constructed. As national
systems vary greatly among Member States, the discus-
sion of the national system, as well as the comparison of
voluntary certification schemes and the national
system, are limited to the case of Finland. The analysis
of the two implementation methods is followed by a
discussion of the comparability of these systems.
Second, the article examines the EU biofuel
sustainability scheme as a pertinent example of an
alternative regulatory approach and demonstrates the
crucial role of verifiers within the regulatory framework
for sustainable biofuels. In carrying out their verifica-
tion functions, verifiers are acting as delegated agents
of public authorities. Since verifiers are first and fore-
most private business actors, taking care of public func-
tions traditionally carried out by authorities places
them in an interesting position. In addition, the fact
that the same verifiers will most likely verify biofuels in
the context of different regulatory frameworks adds yet
another dimension to their role. The same verifier
could, for example, verify biofuels within a voluntary
certification scheme recognized by the Commission as
well as verify biofuels according to the Finnish national
system. Therefore, the same verifiers could face differ-
ent legal rules and obligations that may affect the veri-
fication process in practice.
The article draws on two concepts – ‘new governance’
and ‘co-regulation’ – to explore the regulatory frame-
work for the implementation of sustainability require-
ments for biofuels. European new governance suggests
a new perspective on the relationship between public
and other actors, and offers a useful new tool for analy-
sis of the EU. Examining the ‘new governance’ debate is
appropriate since the EU sustainability scheme per-
fectly reflects the challenges faced by modern EU envi-
ronmental governance.14 The concept of ‘co-regulation’
is one of the regulatory techniques introduced as part of
8 See, e.g., M.G. Bastos Lima, ‘Biofuel Governance and International
Legal Principles: Is it Equitable and Sustainable?’, 10:2 Melbourne
Journal of International Law (2009), 1, at 12–15.
9 See further, S. Romppanen, ‘Regulating Better Biofuels for the
European Union’, 21:3 European Energy and Environmental Law
Review (2012), 123, at 125–126.
10 Directive 2009/28/EC, n. 1 above, Article 17.
11 The criteria were adopted under Article 114 (formerly Article 95) of
the Treaty on the Functioning of the European Union, [2010] OJ
C83/47 (‘TFEU’). The RED as a whole has a dual objective, based on
Articles 193 (formerly Article 175) and 114.
12 Directive 2009/28/EC, n. 1 above, Article 18.
13 Hallituksen esitys eduskunnalle laiksi biopolttoaineista ja
bionesteistä ja eräiksi siihen liittyviksi laeiksi, HE 13/2013 vp (Finnish
Government Proposal for the Act on Sustainability of Biofuels and
Bioliquids, author’s own translation), at 1. The government proposal
(in Finnish only) can be found at: <http://www.finlex.fi/fi/esitykset/
he/>.
14 ‘Traditional (EU) regulation’ refers to the classical mode of regula-
tion that takes place through legislation (‘command and control’), and
entails the public promulgation of legal rules prescribing specific
conduct, underpinned by coercive (civil or criminal) sanctions imple-
mented by a public actor. On the other hand, ‘new governance’ is
understood as a multidimensional regulatory strategy involving
national governments, supranational and international organizations,
as well as a variety of non-State and private actors making use of
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the European new governance approach. In its 2001
White Paper on European Governance, the EU
explained that co-regulation is a regulatory technique
whereby the binding legislative action of the EU insti-
tutions is combined with implementing actions by
private actors in the field, capitalizing on their practical
expertise.15 Co-regulation is a proactive regulatory tool
that anticipates a particular interaction between the
public (in the present case, the EU and the Member
States) and the private (in this case, the verifiers). In
other words, the concept of ‘co-regulation’ is applied
here because of its emphasis on collaborative action;
through delegation, the responsibility for regulatory
design is shared by public and private actors. The
scope of cooperation between these actors varies – the
regulatory arrangements are grounded in cooperative
techniques and the legitimacy of the regime rests on
public-private cooperation.16
METHODS FOR THE VERIFICATION
OF COMPLIANCE
BACKGROUND
Meeting the sustainability criteria is not a precondition
for biofuels to enter the EU market. However, there is a
strong incentive to comply with the criteria, as the RED
specifies that only biofuels that meet the sustainability
requirements can be measured toward the binding
targets17 and are eligible for financial support (such as
tax benefits or financial aid). Therefore, the majority of
European biofuels are very likely to aim toward com-
plying with the sustainability criteria. Member States
are responsible for ensuring that the economic opera-
tors show that the sustainability criteria have been
fulfilled.18
The RED specifies that economic operators have three
verification methods at their disposal for showing
Member States that the sustainability criteria have been
met.19 First, it is mandatory for all Member States to set
up a national system that implements the requirements
set out in the RED for the verification of compliance.
The idea behind the sustainability criteria is that they
follow the sustainability of biofuels from the field to the
engine; in other words, the biofuels’ entire production
and supply chain has to be sustainable. Thus, compa-
nies importing or producing biofuels need to show that
the biofuels they trade are sustainable throughout their
life cycle. Furthermore, the RED requires that eco-
nomic operators use a mass balance system that allows
consignments of raw material or biofuel with differing
sustainability characteristics to be mixed for this
purpose.20 Most importantly, the Directive obliges
Member States to require that economic operators
arrange for an adequate standard of independent audit-
ing.21 Auditing verifies that the systems used by eco-
nomic operators are accurate, reliable and protected
against fraud. Economic operators must therefore
provide the relevant national authority with data in
accordance with Member State requirements.22
Second, economic operators can show compliance
by using a voluntary scheme recognized by the
Commission.23
Third, they can refer to bilateral or multilateral agree-
ments with third countries containing provisions on
sustainability criteria that correspond to those of the
RED.24 At present, the Commission has recognized 14
hard and soft instruments and mechanisms. In addition, scholars of
the new governance approach often question the legitimacy of these
new actors and instruments. See B. Eberlein and D. Kerwer, ‘New
Governance in the European Union: A Theoretical Perspective’, 42:1
Journal of Common Market Studies (2004), 121, at 122; B. Morgan
and K. Yeung, An Introduction to Law and Regulation: Text and
Materials (Cambridge University Press, 2007), at 79–81; J. Scott and
D.M. Trubek, ‘Mind the Gap: Law and New Approaches to Gover-
nance in the European Union’, 8:1 European Law Journal (2002), 1,
at 5–8; J. Peel, L. Godden and R.J. Keenan, ‘Climate Change in an
Era of Multi-level Governance’, 1:2 Transnational Environmental Law
(2012), 245, at 248–251; J. Scott, ‘The Multi-level Governance of
Climate Change’, in: P. Craig and G. de Búrca (eds.), The Evolution
of EU Law (Oxford University Press, 2011), 805, at 834;. I. Rosen-Zvi,
‘Climate Change Governance: Mapping the Terrain’, 4:2 Carbon and
Climate Law Review (2012), 234, at 235; E.L. Boasson and J.
Wettestad, EU Climate Policy: Industry, Policy Interaction and Exter-
nal Environment (Ashgate, 2013), at 14–15; and P. Verbruggen,
‘Does Co-regulation Strengthen EU Legitimacy?’, 15:4 European Law
Journal (2009), 425, at 426.
15 European Governance: A White Paper, COM(2001) 428, at 21. See
also C. Möllers, ‘European Governance: Meaning and Value of a
Concept’, 43:2 Common Market Law Review (2006), 313, at 318.
16 D. Levi-Faur, ‘Regulation and Regulatory Governance’, in: D.
Levi-Faur (ed.), Handbook on the Politics of Regulation (Edward
Elgar, 2011), 3, at 10.
17 Directive 2009/28/EC, n. 1 above, Article 17.1(a–c). The national
targets range from 10% (Malta) to 49% (Sweden). For Finland the
target is 38%. The 10% target for renewables in transport is fixed, and
applied equally to all Member States. Ibid., Annex I.
18 Ibid., Article 17.2–17.5. Compliance with the sustainability criteria
could also be required through other Directives. The Fuel Quality
Directive also requires compliance with the sustainability criteria; see
Directive 2009/30/EC of 23 April 2009 Amending Directive 98/70/EC
as Regards the Specification of Petrol, Diesel and Gas-oil and Intro-
ducing a Mechanism to Monitor and Reduce Greenhouse Gas Emis-
sions and Amending Council Directive 1999/32/EC as Regards the
Specification of Fuel Used by Inland Waterway Vessels and Repeal-
ing Directive 93/12/EEC, [2009] OJ L140/88, Article 7b. See also the
Communication from the Commission on the Practical Implementa-
tion of the EU Biofuels and Bioliquids Sustainability Scheme and on
Counting Rules for Biofuels, [2010] OJ C160/1 (‘Communication on
the Sustainability Scheme’), at 8.
19 Directive 2009/28/EC, n. 1 above, Article 18.
20 Ibid., Article 18.1. See Communication on Voluntary Schemes, n. 6
above, at 5.
21 Directive 2009/28/EC, n. 1 above, Article 18.3.
22 Ibid., Article 18.1.
23 Ibid., Article 18.4, second paragraph; and Article 18.7.
24 Ibid., Article 18.4, first paragraph.
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the European new governance approach. In its 2001
White Paper on European Governance, the EU
explained that co-regulation is a regulatory technique
whereby the binding legislative action of the EU insti-
tutions is combined with implementing actions by
private actors in the field, capitalizing on their practical
expertise.15 Co-regulation is a proactive regulatory tool
that anticipates a particular interaction between the
public (in the present case, the EU and the Member
States) and the private (in this case, the verifiers). In
other words, the concept of ‘co-regulation’ is applied
here because of its emphasis on collaborative action;
through delegation, the responsibility for regulatory
design is shared by public and private actors. The
scope of cooperation between these actors varies – the
regulatory arrangements are grounded in cooperative
techniques and the legitimacy of the regime rests on
public-private cooperation.16
METHODS FOR THE VERIFICATION
OF COMPLIANCE
BACKGROUND
Meeting the sustainability criteria is not a precondition
for biofuels to enter the EU market. However, there is a
strong incentive to comply with the criteria, as the RED
specifies that only biofuels that meet the sustainability
requirements can be measured toward the binding
targets17 and are eligible for financial support (such as
tax benefits or financial aid). Therefore, the majority of
European biofuels are very likely to aim toward com-
plying with the sustainability criteria. Member States
are responsible for ensuring that the economic opera-
tors show that the sustainability criteria have been
fulfilled.18
The RED specifies that economic operators have three
verification methods at their disposal for showing
Member States that the sustainability criteria have been
met.19 First, it is mandatory for all Member States to set
up a national system that implements the requirements
set out in the RED for the verification of compliance.
The idea behind the sustainability criteria is that they
follow the sustainability of biofuels from the field to the
engine; in other words, the biofuels’ entire production
and supply chain has to be sustainable. Thus, compa-
nies importing or producing biofuels need to show that
the biofuels they trade are sustainable throughout their
life cycle. Furthermore, the RED requires that eco-
nomic operators use a mass balance system that allows
consignments of raw material or biofuel with differing
sustainability characteristics to be mixed for this
purpose.20 Most importantly, the Directive obliges
Member States to require that economic operators
arrange for an adequate standard of independent audit-
ing.21 Auditing verifies that the systems used by eco-
nomic operators are accurate, reliable and protected
against fraud. Economic operators must therefore
provide the relevant national authority with data in
accordance with Member State requirements.22
Second, economic operators can show compliance
by using a voluntary scheme recognized by the
Commission.23
Third, they can refer to bilateral or multilateral agree-
ments with third countries containing provisions on
sustainability criteria that correspond to those of the
RED.24 At present, the Commission has recognized 14
hard and soft instruments and mechanisms. In addition, scholars of
the new governance approach often question the legitimacy of these
new actors and instruments. See B. Eberlein and D. Kerwer, ‘New
Governance in the European Union: A Theoretical Perspective’, 42:1
Journal of Common Market Studies (2004), 121, at 122; B. Morgan
and K. Yeung, An Introduction to Law and Regulation: Text and
Materials (Cambridge University Press, 2007), at 79–81; J. Scott and
D.M. Trubek, ‘Mind the Gap: Law and New Approaches to Gover-
nance in the European Union’, 8:1 European Law Journal (2002), 1,
at 5–8; J. Peel, L. Godden and R.J. Keenan, ‘Climate Change in an
Era of Multi-level Governance’, 1:2 Transnational Environmental Law
(2012), 245, at 248–251; J. Scott, ‘The Multi-level Governance of
Climate Change’, in: P. Craig and G. de Búrca (eds.), The Evolution
of EU Law (Oxford University Press, 2011), 805, at 834;. I. Rosen-Zvi,
‘Climate Change Governance: Mapping the Terrain’, 4:2 Carbon and
Climate Law Review (2012), 234, at 235; E.L. Boasson and J.
Wettestad, EU Climate Policy: Industry, Policy Interaction and Exter-
nal Environment (Ashgate, 2013), at 14–15; and P. Verbruggen,
‘Does Co-regulation Strengthen EU Legitimacy?’, 15:4 European Law
Journal (2009), 425, at 426.
15 European Governance: A White Paper, COM(2001) 428, at 21. See
also C. Möllers, ‘European Governance: Meaning and Value of a
Concept’, 43:2 Common Market Law Review (2006), 313, at 318.
16 D. Levi-Faur, ‘Regulation and Regulatory Governance’, in: D.
Levi-Faur (ed.), Handbook on the Politics of Regulation (Edward
Elgar, 2011), 3, at 10.
17 Directive 2009/28/EC, n. 1 above, Article 17.1(a–c). The national
targets range from 10% (Malta) to 49% (Sweden). For Finland the
target is 38%. The 10% target for renewables in transport is fixed, and
applied equally to all Member States. Ibid., Annex I.
18 Ibid., Article 17.2–17.5. Compliance with the sustainability criteria
could also be required through other Directives. The Fuel Quality
Directive also requires compliance with the sustainability criteria; see
Directive 2009/30/EC of 23 April 2009 Amending Directive 98/70/EC
as Regards the Specification of Petrol, Diesel and Gas-oil and Intro-
ducing a Mechanism to Monitor and Reduce Greenhouse Gas Emis-
sions and Amending Council Directive 1999/32/EC as Regards the
Specification of Fuel Used by Inland Waterway Vessels and Repeal-
ing Directive 93/12/EEC, [2009] OJ L140/88, Article 7b. See also the
Communication from the Commission on the Practical Implementa-
tion of the EU Biofuels and Bioliquids Sustainability Scheme and on
Counting Rules for Biofuels, [2010] OJ C160/1 (‘Communication on
the Sustainability Scheme’), at 8.
19 Directive 2009/28/EC, n. 1 above, Article 18.
20 Ibid., Article 18.1. See Communication on Voluntary Schemes, n. 6
above, at 5.
21 Directive 2009/28/EC, n. 1 above, Article 18.3.
22 Ibid., Article 18.1.
23 Ibid., Article 18.4, second paragraph; and Article 18.7.
24 Ibid., Article 18.4, first paragraph.
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voluntary certification schemes.25 Bilateral or multilat-
eral agreements for verifying biofuels do not yet exist.26
Therefore, as a main rule, the sustainability of biofuels
needs to be checked by the Member States or through
voluntary certification schemes that have been
approved by the Commission. The subsequent analysis
will look into both of these verification options and
will identify and discuss the relevant private actors.
While the verifiers are not the only group of private
actors involved in the implementation of the EU’s
sustainability scheme, this article claims that the group
is the most relevant with regard to the sustainability
scheme.27
VOLUNTARY CERTIFICATION
SCHEMES
The voluntary certification schemes are privately oper-
ated international bodies bringing together farmers,
companies, nongovernmental organizations (NGOs),
experts, governments and intergovernmental agencies
concerned with ensuring the sustainability of biofuels’
production and processing. The voluntary certification
schemes are expected to play a prominent role as a
verification method for the sustainability criteria.28
According to the RED:
The Commission may decide that voluntary national or
international schemes setting standards for the production
of biomass products contain accurate data for the purposes
of Article 17 (2) or demonstrate that consignments of biofuel
comply with the sustainability criteria set out in Article 17
(3) to (5).29
This provides the legal basis for the Commission’s
competence for recognizing voluntary certification
schemes. Thus, biofuels verified through the voluntary
certification schemes that are recognized by the Com-
mission are considered to be in compliance with the
sustainability criteria, and the economic operator
holding a certificate from these recognized certification
schemes can demonstrate compliance with the
sustainability criteria regardless of Member State
requirements. A certification scheme can cover all of
the sustainability criteria or cover the criteria only
partly, and as a general rule schemes are recognized for
a maximum of five years.30
For the sustainability criteria to be effectively carried
through from the Directive to actually certifying
biofuels, the criteria need to be consistently and pre-
cisely transposed through the voluntary certification
schemes. In the recognition process, the Directive’s
sustainability criteria are used as a benchmark against
which the standards set by a voluntary certification
scheme are evaluated. The recognition process should
be able to ensure that the standard applied provides
sufficient coverage of the sustainability criteria.31
Lin argues that a careful process of evaluation before a
certification scheme is recognized could fulfil an impor-
tant gatekeeping function. Such a process would ensure
that only certification schemes that are in line with the
Commission’s requirements would be accepted. This
draws attention to the stringency of the Commission
and the Advisory Committee32 in their selection
process.33 However, the selection and recognition
process at present does not provide information on the
standards against which the voluntary certification
schemes are assessed and recognized, and does not
ensure stakeholder participation.34 The recognition
process applied by the Commission to recognize the
voluntary certification schemes lacks transparency and
therefore the stringency of the recognition process
remains a mystery.
25 The full list of schemes can be found at: <http://ec.europa.eu/
energy/renewables/biofuels/sustainability_schemes_en.htm>.
26 Recognized voluntary certification schemes can be found at:
<http://ec.europa.eu/energy/renewables/biofuels/sustainability
_schemes_en.htm&gt;. See also HE 13/2013 vp, n. 13 above, at 7.
27 Other important private actors include the economic operators that
are the central subject of the legislation. More generally, voluntary
certification schemes are interesting from the perspective of private
governance. See, e.g., L. Partzsch, ‘Legitimacy of Biofuel Certifica-
tion’, 28:3 Agriculture and Human Values (2011), 413, at 414. For a
more general perspective, see T. Bartley, ‘Certification as Mode of
Social Regulation’, in: D. Levi-Faur, n. 16 above, 441, at 441–447.
For a recent analysis of the credibility of certification schemes as an
alternative to traditional law enforcement, see E. Fortin and B.
Richardson, ‘Certification Schemes and the Governance of Land:
Enforcing Standards or Enabling Scrutiny?’, 10:1 Globalizations
(2013), 141, at 142.
28 Directive 2009/28/EC, n. 1 above, preamble, recital 79. See also J.
Lin, ‘Governing Biofuels: A Principal-Agent Analysis of the European
Union Biofuels Certification Regime and the Clean Development
Mechanism’, 24:1 Journal of Environmental Law (2011), 43, at 45–46.
29 Directive 2009/28/EC, n. 1 above, Article 18.4, second paragraph.
30 See Communication on Voluntary Schemes, n. 6 above, at 2.
31 J. Lin, ‘The Environmental Regulation of Biofuels: Limits of the
Meta-standard Approach’, 4:1 Carbon and Climate Law Review
(2011), 34, at 34; S. Schlegel and T. Kaphengst, ‘European Union
Policy on Bioenergy and the Role of Sustainability Criteria and Cer-
tification System’, 5:7 Journal of Agricultural and Food Industrial
Organization (2007), 7, at 8. See also S. Romppanen, ‘The EU’s
Biofuels: Certified as Sustainable?’, 3:3 Renewable Energy Law and
Policy Review (2012), 173, at 179.
32 This refers to the Committee on the Sustainability of Biofuels and
Bioliquids, which is composed of representatives of the Member
States. See Directive 2009/28/EC, n. 1 above, Articles 18.6 and 25.3.
33 See J. Lin, n. 31 above, at 41.
34 See S. Romppanen, n. 31 above, at 180–183. The Commission
also notes that the ‘[EU’s] legitimacy today depends on involvement
and participation’. COM(2001) 428, n. 15 above. See also European
Parliament, Council, Commission Interinstitutional Agreement on
Better Law-making, [2003] OJ C321/1, at 11 (‘Interinstitutional
Agreement’).
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THE FINNISH SYSTEM FOR
SUSTAINABLE BIOFUELS
The Finnish Act on Sustainability of Biofuels and
Bioliquids entered into force on 1 July 2013.35 The
Act implements the RED’s sustainability scheme for
biofuels. In the Finnish system, the Act does not
directly establish the legal obligation to comply with the
sustainability criteria. This is done through related sub-
stantive legislation, such as the Finnish Act on the Pro-
motion of the Use of Biofuels for Transport36 and the
Act on Excise Duty on Liquid Fuels.37
During the national parliamentary procedure for the
Act, it was noted that the RED is not very specific
in its provisions on the verification of compliance.38
The Directive merely stipulates that Member States
shall require economic operators to show that the
sustainability criteria have been met in predetermined
situations, that a mass balance system is to be
used by economic operators and that there are three
possible methods for the verification of compliance.
The Member States were perhaps intentionally left
with much discretion in the creation of national
sustainability systems, given their different national
conditions and political approaches in the area of com-
mercial renewable energy. An overly rigid implementa-
tion framework would not have facilitated the creation
of national systems.39
The obligation to demonstrate compliance with the
sustainability criteria is placed with the economic
operator, who can show compliance with the
sustainability criteria by using sustainability certifi-
cates or, alternatively, certificates issued by voluntary
certification schemes. However, neither the RED nor
the two Communications40 issued to assist Member
States in facilitating consistent implementation of the
sustainability criteria define the term ‘economic opera-
tor’. In the Finnish Act,41 the ‘economic operator’ is
defined as a legal or natural personmanufacturing, pro-
ducing, importing, releasing for consumption or using
raw material, biofuel, bioliquids or fuels including
biofuels or bioliquids; or as a legal or natural person in
charge of the abovementioned activities; or as a legal or
natural person to whom the Act is applied based on
other substantive legislation. Thus, an economic opera-
tor would for example be a transport fuel distributor
who would have the obligation to comply with the
sustainability criteria according to the Finnish Act on
the Promotion of the Use of Biofuels for Transport.
The Act provides detailed rules on the verification
of compliance. The verification of compliance is to
be organized through an economic operator’s sustai-
nability system for biofuels.42 Greenhouse gas emission
reductions as well as compliance with the sustainability
criteria throughout the biofuels’ life cycle need to be
demonstrated through the sustainability system, which
should also include relevant information on the appli-
cation of the mass balance method. The sustainability
system needs to be approved by a competent author-
ity.43 In Finland, the competent authority is the Finnish
Energy Market Authority (EMV).44 The EMV approves
the economic operator’s sustainability system for five
years at a time, if all legal requirements are met.45
In addition to basic information on its sustainability
system, the economic operator must attach an external
verifier’s statement to the application for approval of
the sustainability system. The verifier is responsible for
ensuring that the economic operator’s sustainability
system corresponds to the sustainability criteria.46 In
addition, the sustainability system needs to be regularly
checked by the verifiers.47 The economic operator
should inform the competent authority of any changes
in the activities under the approved sustainabi-
lity system.48 Following compliance with all the
sustainability requirements laid down by the Act, the
economic operator can issue sustainability certificates
that demonstrate the sustainability of, for instance, a
35 Laki biopolttoaineista ja bionesteistä (393/2013) (‘Finnish Act on
Sustainability of Biofuels and Bioliquids’). All Finnish legislation, some
of it translated into English, can be found at: <http://www.finlex.fi/fi/>.
36 Laki biopolttoaineiden käytön edistämisestä liikenteessä (446/
2007) (Finnish Act on the Promotion of the Use of Biofuels for Trans-
port), Article 5a.
37 Laki nestemäisten polttoaineiden valmisteverosta (1472/1994)
(Act on Excise Duty on Liquid Fuels), Article 4.
38 Directive 2009/28/EC, n. 1 above, Article 18. See Communication
on the Sustainability Scheme, n. 18 above, at 9–10. See also HE
13/2013 vp, n. 13 above, at 13.
39 The Proposal for a Directive of the European Parliament and of the
Council on the Promotion of the Use of Energy from Renewable
Sources, COM(2008) 19, at 9, is however very brief on the issue. The
proposal merely states that: ‘Member States retain wide discretion to
favour the development of the renewable energy sector in the way
that suits their national potential and circumstances best.’ However,
Directive 2009/28/EC, n. 1 above, preamble, recital 15, further clari-
fies that: ‘The starting point, the renewable energy potential and the
energy mix of each Member State vary. It is therefore necessary to
translate the Community 20% target into individual targets for each
Member State, with due regard to a fair and adequate allocation
taking account of Member States’ different starting points and poten-
tials, including the existing level of energy from renewable sources
and the energy mix.’
40 See Communication on the Sustainability Scheme, n. 18 above;
and Communication on Voluntary Schemes, n. 6 above.
41 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35
above, Article 4.
42 Ibid., Article 12.
43 Ibid., Article 13.
44 See <www.energiamarkkinavirasto.fi>.
45 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35
above, Articles 14 and 15.
46 Ibid., Article 13.
47 Ibid., Article 20.
48 Ibid., Article 22.
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THE FINNISH SYSTEM FOR
SUSTAINABLE BIOFUELS
The Finnish Act on Sustainability of Biofuels and
Bioliquids entered into force on 1 July 2013.35 The
Act implements the RED’s sustainability scheme for
biofuels. In the Finnish system, the Act does not
directly establish the legal obligation to comply with the
sustainability criteria. This is done through related sub-
stantive legislation, such as the Finnish Act on the Pro-
motion of the Use of Biofuels for Transport36 and the
Act on Excise Duty on Liquid Fuels.37
During the national parliamentary procedure for the
Act, it was noted that the RED is not very specific
in its provisions on the verification of compliance.38
The Directive merely stipulates that Member States
shall require economic operators to show that the
sustainability criteria have been met in predetermined
situations, that a mass balance system is to be
used by economic operators and that there are three
possible methods for the verification of compliance.
The Member States were perhaps intentionally left
with much discretion in the creation of national
sustainability systems, given their different national
conditions and political approaches in the area of com-
mercial renewable energy. An overly rigid implementa-
tion framework would not have facilitated the creation
of national systems.39
The obligation to demonstrate compliance with the
sustainability criteria is placed with the economic
operator, who can show compliance with the
sustainability criteria by using sustainability certifi-
cates or, alternatively, certificates issued by voluntary
certification schemes. However, neither the RED nor
the two Communications40 issued to assist Member
States in facilitating consistent implementation of the
sustainability criteria define the term ‘economic opera-
tor’. In the Finnish Act,41 the ‘economic operator’ is
defined as a legal or natural personmanufacturing, pro-
ducing, importing, releasing for consumption or using
raw material, biofuel, bioliquids or fuels including
biofuels or bioliquids; or as a legal or natural person in
charge of the abovementioned activities; or as a legal or
natural person to whom the Act is applied based on
other substantive legislation. Thus, an economic opera-
tor would for example be a transport fuel distributor
who would have the obligation to comply with the
sustainability criteria according to the Finnish Act on
the Promotion of the Use of Biofuels for Transport.
The Act provides detailed rules on the verification
of compliance. The verification of compliance is to
be organized through an economic operator’s sustai-
nability system for biofuels.42 Greenhouse gas emission
reductions as well as compliance with the sustainability
criteria throughout the biofuels’ life cycle need to be
demonstrated through the sustainability system, which
should also include relevant information on the appli-
cation of the mass balance method. The sustainability
system needs to be approved by a competent author-
ity.43 In Finland, the competent authority is the Finnish
Energy Market Authority (EMV).44 The EMV approves
the economic operator’s sustainability system for five
years at a time, if all legal requirements are met.45
In addition to basic information on its sustainability
system, the economic operator must attach an external
verifier’s statement to the application for approval of
the sustainability system. The verifier is responsible for
ensuring that the economic operator’s sustainability
system corresponds to the sustainability criteria.46 In
addition, the sustainability system needs to be regularly
checked by the verifiers.47 The economic operator
should inform the competent authority of any changes
in the activities under the approved sustainabi-
lity system.48 Following compliance with all the
sustainability requirements laid down by the Act, the
economic operator can issue sustainability certificates
that demonstrate the sustainability of, for instance, a
35 Laki biopolttoaineista ja bionesteistä (393/2013) (‘Finnish Act on
Sustainability of Biofuels and Bioliquids’). All Finnish legislation, some
of it translated into English, can be found at: <http://www.finlex.fi/fi/>.
36 Laki biopolttoaineiden käytön edistämisestä liikenteessä (446/
2007) (Finnish Act on the Promotion of the Use of Biofuels for Trans-
port), Article 5a.
37 Laki nestemäisten polttoaineiden valmisteverosta (1472/1994)
(Act on Excise Duty on Liquid Fuels), Article 4.
38 Directive 2009/28/EC, n. 1 above, Article 18. See Communication
on the Sustainability Scheme, n. 18 above, at 9–10. See also HE
13/2013 vp, n. 13 above, at 13.
39 The Proposal for a Directive of the European Parliament and of the
Council on the Promotion of the Use of Energy from Renewable
Sources, COM(2008) 19, at 9, is however very brief on the issue. The
proposal merely states that: ‘Member States retain wide discretion to
favour the development of the renewable energy sector in the way
that suits their national potential and circumstances best.’ However,
Directive 2009/28/EC, n. 1 above, preamble, recital 15, further clari-
fies that: ‘The starting point, the renewable energy potential and the
energy mix of each Member State vary. It is therefore necessary to
translate the Community 20% target into individual targets for each
Member State, with due regard to a fair and adequate allocation
taking account of Member States’ different starting points and poten-
tials, including the existing level of energy from renewable sources
and the energy mix.’
40 See Communication on the Sustainability Scheme, n. 18 above;
and Communication on Voluntary Schemes, n. 6 above.
41 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35
above, Article 4.
42 Ibid., Article 12.
43 Ibid., Article 13.
44 See <www.energiamarkkinavirasto.fi>.
45 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35
above, Articles 14 and 15.
46 Ibid., Article 13.
47 Ibid., Article 20.
48 Ibid., Article 22.
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particular batch of biofuels, bioliquids or raw materials
used in manufacturing biofuels or bioliquids.49
The Act contains several provisions regulating the
conduct of verifiers. It requires verifiers to issue an audit
report of the economic operator’s sustainability
system.50 The audit report is an obligatory attachment to
the application that the economic operator submits to
theEMV in seeking approval of the system.51 In the audit
report,52 the verifier, for instance, analyzes in detail how
the sustainability criteria are fulfilled through the par-
ticular sustainability system. The verification should
include a field visit; a verifier cannot verify something
without spot checks. The audit report should also care-
fully explain the possible deficiencies found during the
verification process, and request further clarification
from the economic operator, if required, before reaching
a final verification conclusion. The economic operator
should submit the sustainability system to the verifier
for a re-audit if the economicoperator’s activities change
and if the original approval by the EMV needs to be
revised.53 In addition, the economic operator is obli-
gated to mandate the verifier to regularly check the
economic operator’s sustainability system – even when
there arenoparticular changes in the system.54Theaudit
report must include the verifier’s statement that the
economic operator’s sustainability system follows what
has been agreed in the EMV’s decision.55
Although the EMV is the official supervisory body,56 the
verifiers produce the most important information for
the authority to properly carry out its supervisory func-
tions. The EMV would not be able to carry out its tasks
without the information from the verifiers. Therefore,
verifiers are required to report annually on their verifi-
cation activities to the EMV.57
To sum up, when issuing the audit report for the pur-
poses of the application for the EMV, the verifier veri-
fies that the system used by the economic operator is in
compliance with the sustainability criteria, and that
biofuels manufactured or released for consumption
through that particular system are sustainable.
Although it is up to the EMV as the public authority to
review the economic operator’s application, verifiers
are the authority’s ‘eyes and ears’ in the field.58 Because
the EMV does not possess the practical ability to verify
the sustainability of the biofuels, the verifiers are seen
as an indispensable actor, a practical ‘co-operator’ in
the regulatory framework for safeguarding sustainable
biofuels.59
VERIFYING SUSTAINABILITY:
THE PREREQUISITES
In the Finnish context, the duty to operate a
sustainability system for biofuels and prepare the infor-
mation for verification purposes is placed with the eco-
nomic operator. It is the responsibility of the verifier
performing an audit to verify that this sustainability
system created by the economic operator actually com-
plies with the sustainability requirements. The same
applies in relation to economic operators seeking certi-
fication through a voluntary certification scheme.60
The RED provides particular requirements for the
sustainability system as such:
Member States shall take measures to ensure that economic
operators submit reliable information and make available to
the Member State, on request, the data that were used to
develop the information. Member States shall require eco-
nomic operators to arrange for an adequate standard of
independent auditing of the information submitted, and to
provide evidence that this has been done. The auditing shall
verify that the systems used by economic operators are
accurate, reliable and protected against fraud. It shall
evaluate the frequency and methodology of sampling and
the robustness of the data.61
The Directive further provides that the Commission
shall recognize a voluntary certification scheme only if
the ‘scheme in question meets adequate standards of
reliability, transparency and independent auditing’.62
According to the Commission’s Communication on the
voluntary schemes, the prerequisites for the verifiers
are, first, that the audit is external, so that the verifica-
tion is not performed by the economic operator or the
scheme itself. Second, verifiers need to be independent
from the activity being audited and have no conflict of
interest. Third, the verifier should possess both appro-
priate generic and specific expertise for performing
audits related to the specific criteria of the scheme.63
Since verifiers are private business actors (e.g., verifiers49 Ibid., Article 23.
50 Ibid., Article 28.
51 Ibid., Article 13.
52 Ibid., Article 21.
53 Ibid., Article 17.
54 Ibid., Article 20.
55 Interview on 2 April 2013 with N. Kankaanrinta, project manager at
EMV, who manages the renewable energy team responsible for the
practical implementation of the verification of compliance with the
sustainability criteria in Finland.
56 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35
above, Article 3.
57 Ibid., Article 31.
58 Interview with N. Kankaanrinta, n. 55 above.
59 Ibid.
60 The article treats verifiers in the national systems and verifiers
within the voluntary certification schemes as a more or less homoge-
neous group of actors. For example, leading businesses such as
Bureau Veritas Certification and Det Norske Veritas are both qualified
verifiers in Finland, as well as recognized Certification Bodies within
the International Sustainability and Carbon Certification (ISCC)
scheme, which is one of the schemes recognized by the Commission.
61 Directive 2009/28/EC, n. 1 above, Article 18.3 (emphases added).
62 Ibid., Articles 18.5.
63 See Communication on Voluntary Schemes, n. 6 above, at 3–4.
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could also offer pure consultancy services for a
company looking for advice on biofuels certification),
the requirements of externality and independence are
of key importance. Although verifiers take on different
roles, it is important to keep these roles separated.
With regard to voluntary certification schemes, it is not
entirely clear what the Commission (or the Advisory
Committee) require of the verifiers within the schemes.
Although the Communication on the voluntary
schemes offers some examples of ways of showing veri-
fiers’ compliance with requirements,64 the Commis-
sion’s own process for recognition lacks clarity and
transparency.65 There is no information available on
how the Commission ensures that verifiers’ require-
ments are met within the voluntary certification
schemes, making it difficult to come to firm conclusions
on this matter.66
In the context of Finland, the Finnish Act on
Sustainability of Biofuels and Bioliquids provides
clearer requirements for verifiers: they should be inde-
pendent, have a sufficient number of professionally
skilled and independent staff, have appropriate techni-
cal conditions for the verification activity, and have
applicable and appropriately sized liability insurance.67
The Act further provides that the EMV needs to approve
verifiers through an administrative decision.68
The Communication on the voluntary schemes states
that ‘[i]t is preferable but not essential that auditors
should, whenever possible and where appropriate, be
accredited for the kind of auditing tasks they are to
undertake’.69 It is not clear whether this means that the
Commission requires that verifiers participating in vol-
untary certification schemes are accredited. However,
the International Sustainability and Carbon Certifica-
tion (ISCC) scheme, for example, requires accreditation
of its own auditors.70 When compared to other Member
States, the Swedish national system neither requires
accreditation of the verifiers nor requires the verifiers
to be approved by a national authority.71 The Finnish
Act on Sustainability of Biofuels and Bioliquids, by con-
trast, provides that a precondition for the verifier’s
approval is that verifiers are accredited by the Finnish
Accreditation Service (FINAS).72 This accreditation
includes continuous supervision by FINAS. The verifi-
er’s general competence is based on this accreditation,
including the supervision. Within the Finnish system,
accreditation is thus an important component to ensure
the legitimacy of private verifiers.
TWO EQUALLY APPLICABLE
METHODS FOR SUSTAINABLE
BIOFUELS?
This section scrutinizes the issues that have emerged
from the implementation framework for sustainable
biofuels, setting the stage for the more theoretical
exploration in the following sections. Showing compli-
ance through the national system described above, or
showing compliance through the Commission’s volun-
tary certification schemes are equal alternatives as veri-
fication methods. The Finnish Act on Sustainability
of Biofuels and Bioliquids states that the econo-
mic operator is excluded from the obligation of having
a sustainability system if compliance with the
sustainability criteria is demonstrated through a volun-
tary certification scheme.73 As noted above, the eco-
nomic operator can harness both verification methods
by using one method for a part of the criteria and
another method for the rest of the required criteria. As
Member States have wide discretion in determining
how to verify compliance, the likely outcome is that
there will be 28 different national systems. In addition,
there will be an increasing amount of voluntary certifi-
cation schemes recognized by the Commission.
However, the point here is not only the number of
systems (and the associated complexity), but also that
these options are equally valid as verification methods
for sustainable biofuels. No matter which method is
used, the result – the sustainability of the biofuel –
should comply with the RED. This requires that the
systems are comparable, transparent and equal. The
‘level of sustainability’ cannot vary; especially the eco-
nomic operator needs to be certain of the fact that the
systems are uniform when it comes to the standard of
verification of compliance with the sustainability
64 Ibid. For example, the verifier’s competence can be measured
against standards of the International Organization for Standardiza-
tion.
65 See S. Romppanen, n. 31 above, at 182.
66 For example, a Commission memo on certification schemes for
biofuels states that: ‘Typically, schemes need to make amendments
to their rules to meet the strict requirements of the Commission.’
However, there is no specification of what these strict requirements
are. European Commission, ‘Certification Schemes for Biofuels’,
MEMO/11/522 (19 July 2011), found at: <http://europa.eu/rapid/
press-release_MEMO-11-522_en.htm?locale=en#PR_metaPress
Release_bottom>.
67 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35
above, Article 26.
68 Ibid., Article 27.
69 See Communication on Voluntary Schemes, n. 6 above, at 4.
70 ISCC, 251 Requirements on Certification Bodies (ISCC, 2011),
found at: <http://www.iscc-system.org/uploads/media/ISCC_EU
_251_Requirements_on_Certification_Bodies_2.3_07.pdf> , at 5.
71 Lag om hållbarhetskriterier för biodrivmedel och flytande
biobränslen (Act Concerning Sustainability Criteria for Biofuels and
Bioliquids, 2010/598).
72 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35 above
Article 27.
73 Ibid., Article 12.
SEITA ROMPPANEN RECIEL 22 (3) 2013
© 2013 John Wiley & Sons Ltd
346
could also offer pure consultancy services for a
company looking for advice on biofuels certification),
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mic operator is excluded from the obligation of having
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requirements. This is a crucial legal premise that guar-
antees the fulfilment of legitimacy requirements and
offers legal certainty.74
The legal basis for sustainability criteria is Article 114
(formerly Article 95) of Treaty on the Functioning of the
European Union (TFEU).75 The rationale for this choice
is that the RED aims for complete harmonization of
biofuel sustainability criteria to ensure that criteria
adopted individually by Member States do not consti-
tute an obstacle to trade between Member States.76 If
compliance with the sustainability criteria is demon-
strated through voluntary certification schemes, the
Member State is not allowed to require the supplier
to provide further evidence of compliance with the
sustainability criteria.77
However, the RED does not clarify whether biofuels
verified through a national system are to be recognized
by other Member States. Mutual recognition is one of
the basic principles underpinning the EU’s internal
market, and one of the means of ensuring the free
movement of goods within the internal market. Simply
put, the system allows EU governments to recognize
each other’s standards without the need to agree on
EU-wide rules.78 The principle allows Member States to
maintain their regulatory standards but prevents them
from using those standards as a non-tariff trade barrier.
Currently, an economic operator who has an approved
sustainability system in Finland cannot operate in, for
instance, the United Kingdom with the Finnish verifi-
cation. The current understanding of the EMV, as
well as the Finnish Ministry of Employment and the
Economy, is that mutual recognition does not exist for
nationally verified biofuels, and the situation needs
clarification by the Commission. The current status of
mutual recognition remains unclear, and there are
Member States (such as Sweden and the Netherlands)
who have – unofficially – claimed that they will sys-
temically refuse to recognize biofuels verified through
other national systems.79 The rationale for these claims
is the uncertainty over the applied standard and quality
of verification, and whether the verification complies
with the RED.
The principle of mutual recognition would require
Member States to trust each other in maintaining and
ensuring equivalent regulations. However, as Börzel
notes, such trust is ‘less likely to emerge in policy areas
that are highly politicized by redistributive or norma-
tive conflicts among (increasingly heterogeneous)
Member States’. This is very much the case for national
schemes for sustainable biofuels.80 The current situa-
tion thus contravenes the applicable principles of
the internal market; after all, the legal basis for the
sustainability criteria is specifically Article 114 of the
TFEU.81
For the verifiers, the majority of which are private busi-
ness actors operating internationally, all this translates
into a challenging and multidimensional regulatory
environment. The same verifier could be part of
the Commission’s system of voluntary certification
schemes, as well as part of different national systems.
The verifiers therefore need to skilfully work with dif-
ferent verification methods, and need to comply with
diverging national and EU legislation, compounded by
soft law guidance that, for instance, the EMV and the
Commission have produced. In addition, there has been
much activity in the area of private standard setting.82
For example, the European Committee for Standar-
dization (CEN) Technical Committee (TC) 383 on
sustainably produced biomass for energy applications
is preparing a European Standard (EN 16214) that
follows the RED framework. One of the reasons for
creating the CEN standards is to reduce barriers to
intra-EU trade.83 It should be clear from this brief over-
view that the framework for certifying the sustainability
of biofuels in which verifiers operate is perplexing.
Yet it remains to be seen which verification method
economic operators will opt for. Most likely, their
choices will be guided by the type of activity that the
economic operator is pursuing, the markets in which
the operator is active, as well as the type of biofuel or
raw material in question. One option is that the eco-
nomic operators would select the system of voluntary
certification schemes recognized by the Commission; a
system that provides the operator with EU-wide certi-
fication, and therefore also EU-wide verification. The
varying regulatory preconditions and verification prac-
tices in different Member States, as well as the uncer-
tainty about mutual recognition, probably makes the74 P. Craig, EU Administrative Law, 2nd edn. (Oxford University Press,
2012), at 549 and 573.
75 TREU, n. 11 above, Article 114.
76 COM(2008) 19, n. 39 above, at 8.
77 Directive 2009/28/EC, n. 1 above, 18.7.
78 Regulation 764/2008/EC of 9 July 2008, Laying Down Procedures
Relating to the Application of Certain National Technical Rules to
Products Lawfully Marketed in Another Member State and Repealing
Decision No 3052/95/EC, [2008] OJ L218/21. See also HE 13/2013
vp, n. 13 above, at 37; and Interview with N. Kankaanrinta, n. 55
above. On mutual recognition, see further P. Craig and G. de Búrca,
EU Law: Text, Cases and Materials, 5th edn. (Oxford University Press,
2011), at 595–598.
79 Interview with N. Kankaanrinta, n. 55 above.
80 T. Börzel, ‘European Governance: Negotiation and Competition in
the Shadow of Hierarchy’, 48:2 Journal of Common Market Studies
(2010), 191, at 204–205.
81 Interview with N. Kankaanrinta, n. 55 above.
82 On private standard-setting see, e.g., C. Scott, ‘Standard-setting in
Regulatory Regimes’, in: R. Baldwin, M. Cave and M. Lodge (eds.),
The Oxford Handbook of Regulation (Oxford University Press, 2010),
104, at 113–115.
83 On the CEN TC work on standards, see: <http://www.cen.eu/
cen/Sectors/Sectors/UtilitiesAndEnergy/Fuels/Pages/Sustainability
.aspx>.
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EU system more appealing to economic operators. In
addition, verifiers within a national system could face a
more rigorous set of formal and informal rules and
responsibilities than verifiers participating in voluntary
certification schemes. On the other hand, national
systems – such as the Finnish one – offer greater trans-
parency as regards the actual process of verification as
well the actors as such (the EMV, the verifiers), and
could therefore also appeal to economic operators.
The relationship between national verification methods
and the Commission’s voluntary certification schemes
is still blurry and highlights concerns about their com-
parability. At this stage, the different methods are not
comparable: the voluntary certification schemes apply
to all Member States, but the verification of compliance
through a national system applies only at the Member
State level. Given the serious lack of transparency in the
Commission’s recognition process of voluntary certifi-
cation schemes noted above, the system thus appears
problematic and the comparability of the different
methods suffers from this particular uncertainty.
SUSTAINABLE BIOFUEL
VERIFICATION AND
‘NEW GOVERNANCE’
VERIFIERS’ AUTHORITY: A
FOLLOW UP FROM DELEGATION
This section argues that verifiers can be viewed as del-
egated agents for public authority, and examines the
implications of this delegation for the role and rel-
evance of verifiers within the governance complex for
EU biofuels. A simple definition of delegation is
applied, referring to the transfer of authority from a
public to a private actor.84 Public authority refers to
both the Commission and Member State authorities
responsible for implementing EU legislative measures.
Two levels of delegation can be distinguished in the
implementation framework: one from the Commission
to the recognized voluntary certification schemes, and
another from the schemes to the independent verifiers.
As noted above, there is very little information available
on the relationship between the Commission and the
schemes. This is not only because of the lack of infor-
mation on the role of the schemes as such, but also
because the recognition process is left unexplained.
Therefore, the following analysis focuses primarily on
the Finnish national system, although it includes some
observations on the Commission and voluntary certifi-
cation schemes.85
In the Finnish national system, there is one level of
delegation: the verifiers act as delegated agents for
the EMV, the public authority in the Finnish context.
The Finnish national system grants private verifiers the
authority to carry out administrative tasks for verifica-
tion purposes. The legal basis for delegating the author-
ity of the competent authority (EMV) to a private actor
can be found in the Constitution of Finland,86 which
specifies that public administrative duties can be del-
egated to non-public authorities only by an Act or by
virtue of an Act, if the delegation is ‘necessary for the
appropriate performance of the task and if basic rights
and liberties, legal remedies and other requirements of
good governance are not endangered’.87 This provision
shows two equally fundamental requirements for the
delegation: on the one hand, efficiency; on the other
hand, safeguarding the requirements of good gover-
nance.88 Only if the public authority cannot fulfil the
task efficiently, and without compromising the require-
ments of good governance, can the task be delegated to
an agent holding the necessary attributes to carry out
the task. In the case of verifying biofuels, the EMV does
not have the necessary technical and scientific know-
how or the administrative capacity to verify biofuels.
Verifying biofuels requires expertise on, for instance,
the technical processes and facilities, raw materials and
other resources, as well as practical know-how on how
the industry operates. During the national parliamen-
tary procedure for the Finnish Act on Sustainability of
Biofuels and Bioliquids, the constitutional committee
elaborated that issuing the verifiers with the verifica-
tion functions was clearly a matter of delegating public
authority according to the Finnish Constitution; it
was thus deemed to be ‘necessary for the appropriate
performance of the task’.89
The Finnish Act on Sustainability of Biofuels and
Bioliquids specifies that a verifier is required to follow
the development of laws and standards in the field in
which it has authority.90 This means that, following del-
egation, verifiers are bound by a range of administrative
laws.91 Therefore, when carrying out their functions,
verifiers need to follow, for example, the Finnish
Administrative Procedure Act that contains the funda-
mental principles of good administration.92 These fun-
damental principles comprise a particular group of
legal principles of administration,93 for example, that all
84 C. Donnelly, Delegation of Governmental Power to Private Parties:
A Comparative Perspective (Oxford University Press, 2007), at 3.
85 See also J. Lin, n. 28 above, at 60–66.
86 Suomen perustuslaki (731/1999) (‘Constitution of Finland’), Article
124.
87 Ibid.
88 On the efficiency argument, see C. Donnelly, n. 84 above, at
77–84.
89 See the Statement of the Constitutional Committee on the Govern-
ment Proposal for the Act on Sustainability of Biofuels and Bioliquids
(12/2013 vp), at 2.
90 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35
above, Article 28.
91 Ibid., Article 29.
92 Hallintolaki (434/2003) (Finnish Administrative Procedure Act).
93 Ibid., Section 6.
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customers of the administration should be treated on
an equal basis. Also the service principle is one of the
fundamental principles of good governance.94 The prin-
ciples of good administration further require that the
authority provides to its customers the necessary
advice, within its competence, for taking care of admin-
istrative matters. This advice is to be given free of
charge.95 The principles of good governance also
require inter-authority co-operation:
An authority shall provide the requested assistance, within
its competence and as required by the nature of the matter,
to another authority for taking care of an administrative
matter; it should also otherwise promote inter-authority
co-operation.96
Moreover, the Act on Openness of Government Activi-
ties97 and its general rules on the publication of docu-
ments equally bind the verifiers.
The right to good governance has a constitutional
grounding within the Finnish judicial system. The
Finnish Constitution lists some of the central guaran-
tees of good governance, such as openness of adminis-
trative procedure.98 This constitutional status means
that the principle of good governance is to be applied as
an interpretative guideline for applying other statutory
rules and procedural provisions of administrative
laws.99
Meeting these binding obligations requires a new kind
of expertise from the verifiers. This expertise would
include, for example, skills to distinguish between pro-
viding advice free of charge, as required through the
Finnish Administrative Procedure Act, and offering
consultancy services that are of course subject to
charges. Another example of required expertise would
be the fact that the verifier should meet the openness
requirement in a situation where the verifier also needs
to keep its competitive assets from its business rivals.
Nevertheless, living up to these administrative obliga-
tions is important for their legitimacy. Although it is too
early to evaluate the verifiers’ performance in carrying
out these tasks, it will likely be a challenging mission.
The good governance principles and requirements are
the cornerstone of all administrative functions, but they
will be rather new to private business actors such as the
verifiers. In addition to these formal rules, verifiers are
also increasingly required to follow relevant ‘soft law’
standards, as noted above.100
To help the verifiers comply with the various laws and
standards, the EMV is producing guidelines for eco-
nomic operators as well as for verifiers. Although the
guidelines will not be legally binding, they are expected
to be ‘more than just guidelines’.101 They are to clarify
what is required of the verifiers. If a verifier does not
follow the guidelines, the EMV, as the supervisory body,
can refer to the guidelines to ensure correct application.
The EMV thus sets the standard for verification; it is not
the task of the verifiers themselves to do so.102 If the
tasks of the public and private would not be carefully
distinguished, there would be a risk that verifiers start
pursuing their own agenda.
In addition to the requirement to follow existing
laws and standards, another – equally important –
requirement for the verifiers is that they operate in
collaboration with other verifiers. The obligation for
inter-authority cooperation follows from the principles
of good governance discussed above, but it also stems
directly from the Finnish Act on Sustainability of
Biofuels and Bioliquids, as the Act requires that the
methods of verification as well as the principles of inter-
pretation related to the verification action are consis-
tent among verifiers.103 To ensure this, the verifiers are
to work in cooperation with the other verifiers on the
field. However, this requirement may prove to be chal-
lenging in practice, as verifiers are also business rivals
who compete over the same customers. It is uncertain if
verifiers would want to openly share information about
their verification processes and practices.
The discussion above shows that verifiers hold a very
central position in biofuels’ path to the European
markets. It is the verifiers that deal with the
sustainability criteria in practice. However, when faced
with the sustainability of biofuels, the verifiers are to
function with a dual role that places them, for now, into
a rather difficult position: they need to both serve the
public authority and pursue their private business
goals. As delegated agents, verifiers are required to
apply central demands of good administration and
answer to the legal requirements set for the
sustainability of biofuels. As business actors, verifiers
are to be competitive and respond to the needs of the
biofuels market.
94 Ibid., Section 7.
95 Ibid., Section 8.
96 Ibid., Section 10.
97 Laki viranomaisten toiminnan julkisuudesta (621/1999) (Finnish Act
on Openness of Government Activities).
98 Constitution of Finland, n. 86 above, Article 21.2.
99 For a concise presentation in English on the good governance
discussion in Finland, see O. Mäenpää, ‘The Rule of Law and Admin-
istrative Implementation in Finland’, in: K. Nuotio, S. Melander and M.
Huomo-Kettunen (eds.), Introduction to Finnish Law and Legal
Culture (University of Helsinki, 2012), 187, at 188–195.
100 J. Kirton and M. Trebilcock, ‘Introduction’, in: J. Kirton and M.
Trebilcock (eds.), Hard Choices, Soft Law: Voluntary Standards in
Global Trade, Environment and Social Governance (Ashgate, 2004),
3, at 9–10.
101 Interview with N. Kankaanrinta, n. 55 above.
102 Ibid.
103 Finnish Act on Sustainability of Biofuels and Bioliquids, n. 35
above, Article 28.
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The juxtaposition of these two roles of the verifiers is
related to a wider discussion on the conflicting interests
of the public and the private spheres.104 Concerns over
private actors threatening the fundamental values of
public law have intensified together with the uncer-
tainty related to the effectiveness, legitimacy and
accountability of these actors.105 The public is de facto
granting authority to technical experts, whereas the
ultimate authority remains with the public actor.106 But
while authority may be transferred in this way, legiti-
macy is not so easily transferred from the public to the
private. Private actors’ legitimation could stem from
their ‘external audience’, as Cashore argues.107 In the
case of private verifiers, their audience is the sector they
operate in, and the customers they do business with.
Being open, fair, transparent and consistent with their
practice, but also being competitive in the face of their
customers and rivals, are integral parts of their busi-
ness. Therefore, although verifiers are acting with del-
egated authority, a particularly important connection to
their audience remains. In other words, the need to
remain legitimate adds to the complexity of the regula-
tory framework for sustainable biofuels in the EU
context in practice.
NEW GOVERNANCE AND
CO-REGULATION
The regulatory framework for the verification of
compliance for sustainable biofuels is a good and rep-
resentative case of ‘new governance’, and particularly of
‘co-regulation’, in action. At the same time, the current
framework also highlights the challenges to these
approaches. The following discussion first explains
what is meant by ‘new governance’ and ‘co-regulation’,
and how the two concepts are related. It then shows
how biofuels verification can be considered a clear case
of new governance and co-regulation. This part of the
section also discusses the related challenges. Finally,
the section analyzes what there is to gain from applying
the concepts of ‘new governance’ and ‘co-regulation’
to the case of verifying sustainable biofuels for the EU.
Scott and Trubek use the term ‘new governance’ to refer
to departures from the traditional EU method of regu-
lation.108 They also identify various characteristics of
new governance, including: participation and power
sharing (of and with civil society); multilevel integra-
tion (e.g., integration of government and private
actors); diversity and decentralization (accepting the
possibility of coordinated diversity and leaving policy
making to the lowest level of governance); deliberation
(among stakeholders); flexibility and revisability (i.e.,
reliance on ‘softer’ forms of law); and experimentation
and knowledge sharing (facilitating the experimenta-
tion and creation of new knowledge).109 De Búrca and
Scott note that new governance is a ‘construct which
has been developed to explain a range of processes and
practices that have a normative dimension but do not
operate primarily or at all through the formal mecha-
nism of traditional command-and-control type legal
institutions’.110 This section accepts these definitions as
the basis for the discussion on new governance.
The new governance discourse has, in the European
context, often been attached to aspirations of better
regulation and good administration.111 In 2001, the EU
launched its agenda to reform European governance in
the form of a White Paper on European Governance.112
The White Paper highlighted that the use of alternative
instruments to complement traditional regulation is an
inseparable part of modern governance in the EU.
Co-regulation is such an ‘alternative instrument’, and
one of the strategies that have been prompted by the EU
as an appropriate regulatory method for enhancing
European new governance. The White Paper expressly
states that implementing measures may be prepared
within the framework of co-regulation.113
Co-regulation joins private and public actors in differ-
ent stages of the regulatory process. According to the
White Paper on European Governance: ‘Co-regulation
combines binding legislative and regulatory action with
actions taken by the actors most concerned, drawing
on their practical expertise.’ The EU expects that
co-regulation enables wider ownership of the policy in
question by those who are actually affected by the
rules.114 Co-regulation can be used on the basis of crite-
ria defined in the legislative act to enable the legislation
to be adapted to the problems and sectors concerned,
and to reduce the legislative burden by concentrating
on essential aspects and drawing on the experience of
the parties involved.115
104 See further in the context of Clean Development Mechanism,
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as an appropriate regulatory method for enhancing
European new governance. The White Paper expressly
states that implementing measures may be prepared
within the framework of co-regulation.113
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ent stages of the regulatory process. According to the
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combines binding legislative and regulatory action with
actions taken by the actors most concerned, drawing
on their practical expertise.’ The EU expects that
co-regulation enables wider ownership of the policy in
question by those who are actually affected by the
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The Interinstitutional Agreement on better law-making
adds that co-regulation refers to a
mechanism whereby a Community legislative act entrusts
the attainment of the objectives defined by the legislative
authority to parties which are recognized in the field
(such as economic operators, the social partners, non-
governmental organizations, or associations).116
Therefore, in the European context, co-regulation takes
place in the ‘shadow of hierarchy’, basically meaning
that it presupposes the prior involvement of a legisla-
tive authority.117 The public sets the essential legal
objectives which should be secured by the relevant
private actors, and the authority deploys co-regulation
as an implementation mechanism.118 In a framework of
new governance, the role of the authority is not to stay
away, but to act as an ‘activator’ or ‘facilitator’, as
Lenschow suggests.119 To summarize; the method of
co-regulation bridges public and private action
together, under the umbrella of new governance.
The EU defines ‘co-regulation’ as a mechanism combin-
ing binding legislative and regulatory action, where the
attainment of the objectives defined by the legislative
authority is left to private actors who have the relevant
expertise.120 This corresponds to the regulatory frame-
work discussed in this article. For the verification of
compliance with the sustainability criteria, the relevant
legal frameworks are the RED and Finnish legislation
on biofuels’ sustainability criteria. Verification of com-
pliance combines binding legislative and regulatory
action with delegation, by law, of a part of the regula-
tory functions to private verifiers. The private verifiers’
task is the attainment of the objectives defined by the
legislative authority; the sustainability criteria, the
standards to meet the criteria as well as the standards
for verification of compliance are determined by the
legislative authority. The verifiers’ relevance for EU
biofuels governance is to achieve the objectives: the
verifiers are carrying out this function for the public,
and take care of the verification process in practice. The
verifiers need to ensure that the sustainability objec-
tives of the RED are met through the economic opera-
tors’ sustainability systems. Moreover, the verifiers’
legitimacy is based on the fact that they are recognized
experts in the field; this is the principal reason why the
public authority has delegated these functions to the
private actor.
It can be questioned whether the type of governance
construct described in this article can be deemed
co-regulation. Verbruggen is sceptical, arguing that if
private actors are to participate only in the implemen-
tation of the objectives, the ‘co’ of co-regulation is
missing.121 However, Eckert explains that co-regulation
constitutes a ‘middle course’, where policy objectives
are being defined by the authority, but are being
complemented and implemented by private actors.122
Senden continues that it appears that in the context of
the EU, co-regulation is ‘regarded rather as an imple-
menting mechanism, presupposing the prior adoption
of a piece of European legislation’.123 These latter con-
ceptions of co-regulation correspond to the regulatory
framework presented in this article.
It is important to highlight that the ‘co-regulatory’ (i.e.,
implementing) mechanism in this context involves del-
egation of public authority to the private actors. The act
of delegation legitimates the verifiers’ authority, and
enables co-regulation in the context of biofuels verifi-
cation. However, as discussed above, the delegation
involves, in the Finnish context particularly, two man-
datory premises. The first premise was that delegation
needs to be justified as being the more efficient option.
Second, it was noted that delegation should live up to
principles of good governance. Although the efficiency
argument is rather straightforward (i.e., verifiers are
the experts), meeting the second premise is more chal-
lenging. This article has underlined the concerns
related to verifiers’ ability to apply administrative laws,
principles and practices (such as the requirements of
openness, advice and cooperation) as well as the chal-
lenges arising from the interface at which verifiers find
themselves (business rivals versus neutral actors carry-
ing out public functions as delegated agents of the
authority). The related challenges, the lack of compara-
bility and the subsequent incoherence of national veri-
fication methods and the Commission’s verification
methods add to the complexity of the implementation
framework in which the verifiers are to function. There-
fore, although the novel regulatory approaches of new
governance and co-regulation may be deemed neces-
sary, they also raise concerns related to the actual appli-
cability and appropriateness of the rather complex
regulatory framework.
New regulatory approaches, like co-regulation, have
‘most widely’ been used in environmental policy.124 In
116 Interinstitutional Agreement, n. 34 above, at paragraphs 18 and
19.
117 T. Börzel and T. Risse, ‘Public-Private Partnerships: Effective and
Legitimate Tools of International Governance?’, in: E. Grande and L.
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Authority in the 21st Century (University of Toronto Press, 2005), 195,
at 200–201.
118 See P. Verbruggen, n. 14 above, at 429. See also L. Senden, ‘Soft
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They Meet?’, 9:1 Electronic Journal of Comparative Law (2005), at
12.
119 A. Lenschow, ‘New Regulatory Approaches in “Greening” EU Poli-
cies’, 8:1 European Law Journal (2002), 19, at 24.
120 COM(2001) 428, n. 15 above, at 21; and Interinstitutional Agree-
ment, n. 34 above, at paragraphs 18 and 19.
121 See P. Verbruggen, n. 14 above, at 429.
122 See S. Eckert, n. 111 above, at 515.
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this context, the regulatory framework for European
biofuels serves as an example of such a new regulatory
approach, and highlights the complicated integration of
public and private governance. The verification of com-
pliance with the sustainability criteria, centrally high-
lighting the private verifiers’ role and relevance within
the implementation framework for greener biofuels,
can be seen as an example of cooperative co-regulation
in the context of the new governance approach.
Co-regulation brings a new perspective to the relation-
ship between public and private actors, which does not
seek to oppose public or private regulation, or to treat
them as alternatives, but views public and private
actors as collaborators. In line with this perspective,
this article considers the involvement of private actors
as an inseparable component of a regulatory architec-
ture tailored for sustainable biofuels.125 To return to
Verbruggen’s critique, the ‘co’ in this context could refer
to the benefits gained from the collaborative mix of
public authority and private expertise.126
As Jordan and colleagues argue, the EU is still learning
how to govern with multiple policy instruments.127
Related to this, Eberlein and Kerwer claim that the
potential of new governance is limited due to the lack of
an in-depth understanding of the procedural mecha-
nisms of new governance. They argue that theories on
new governance fail to ‘identify a plausible mechanism
to explain how new governance could actually “tick” ’.
Therefore, they posit, we should pay more attention to
describing themechanisms inside the ‘black box’ of new
governance.128 This article responded to their call by
analyzing biofuels verification in the context of new
governance and particularly co-regulation.
Looking at biofuels verification through the lens of new
governance and co-regulation enables us to structure
our understanding of the approach chosen for biofuels.
Most likely, there is no perfect regulatory choice avail-
able in the governance of sustainable biofuels.
However, the approaches analyzed in this article offer
insights into the potential as well as the challenges of
the current regulatory approach. The collaborative mix
of public and private effort offers distinct opportunities
(such as the enhanced expertise through the involve-
ment of the verifiers), but also presents distinct com-
plexities (such as the comparability between different
verification methods as well as the fulfilment of the
fundamental principles of good governance). In conclu-
sion, the article states that the concepts of ‘new gover-
nance’ and ‘co-regulation’ go beyond the public and
private divide to show that public and private actors are
actually part of one and the same mechanism.
CONCLUSION
Implementing the EU RED’s sustainability criteria
through involving private verifiers is a modern type of
governance mechanism driven by the incentive to
enhance the performance of European governance
towards sustainable development. It deploys both
public actors as ‘norm setters’ as well as private verifiers
as ‘norm implementers’. This article has argued
that verifiers are an indispensable actor in the imple-
mentation framework for sustainable biofuels. It
thereby aimed to demonstrate the crucial relevance of
this particular group of private actors. Furthermore, the
article applied the concepts of ‘new governance’ and
‘co-regulation’ to analyze this type of regulatory
framework.
Verifiers are private actors faced with the challenge of
integrating both public functions and private business
interests. On the one hand, they are delegated agents of
public authority, bound by legal principles of public
administration such as impartiality, the protection of
legitimate expectations, openness and transparency. In
Finland, this legal obligation is established at the con-
stitutional level. In addition, to ensure that verifiers
apply requirements consistently, they are obliged to
cooperate with each other. On the other hand, they are
also business actors who are driven by market incen-
tives and compete for the same customers. This raises
questions as to how verifiers can appropriately balance
their diverging obligations and interests.
The article provided the following two contributions.
First, it identified the particular challenges related to
the regulatory framework established for sustainable
biofuels. The dual role of the private verifiers, function-
ing in the grey zone between the public and the private
was recognized as the central challenge in this regard.
The article showed that governing sustainable biofuels
is a complex challenge that cannot be successfully
managed with traditional regulatory approaches.
Second, the article claimed that new governance
and co-regulation are useful concepts to analyze the
RED’s system for the verification of compliance, and
particularly the deployment of private actors as the key
125 See P. Verbruggen, n. 14 above, at 429. See also E. Svilpaite,
‘Legal Evaluation of the Selected New Modes of Governance: The
Conceptualization of Self- and Co-regulation on the European Union
Legal Framework’ (New Modes of Governance Project, 2004), found
at: <http://www.eu-newgov.org/database/DELIV/D04D41_Self-and
_Co-Regulation_in_the_EU_Legal_Framework.pdf>, at 13; and B.
Morgan and K. Yeung, n. 14 above, at 110–113.
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128 See B. Eberlein and D. Kerwer, n. 14 above, at 130–131.
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Looking at biofuels verification through the lens of new
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our understanding of the approach chosen for biofuels.
Most likely, there is no perfect regulatory choice avail-
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However, the approaches analyzed in this article offer
insights into the potential as well as the challenges of
the current regulatory approach. The collaborative mix
of public and private effort offers distinct opportunities
(such as the enhanced expertise through the involve-
ment of the verifiers), but also presents distinct com-
plexities (such as the comparability between different
verification methods as well as the fulfilment of the
fundamental principles of good governance). In conclu-
sion, the article states that the concepts of ‘new gover-
nance’ and ‘co-regulation’ go beyond the public and
private divide to show that public and private actors are
actually part of one and the same mechanism.
CONCLUSION
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through involving private verifiers is a modern type of
governance mechanism driven by the incentive to
enhance the performance of European governance
towards sustainable development. It deploys both
public actors as ‘norm setters’ as well as private verifiers
as ‘norm implementers’. This article has argued
that verifiers are an indispensable actor in the imple-
mentation framework for sustainable biofuels. It
thereby aimed to demonstrate the crucial relevance of
this particular group of private actors. Furthermore, the
article applied the concepts of ‘new governance’ and
‘co-regulation’ to analyze this type of regulatory
framework.
Verifiers are private actors faced with the challenge of
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public authority, bound by legal principles of public
administration such as impartiality, the protection of
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Finland, this legal obligation is established at the con-
stitutional level. In addition, to ensure that verifiers
apply requirements consistently, they are obliged to
cooperate with each other. On the other hand, they are
also business actors who are driven by market incen-
tives and compete for the same customers. This raises
questions as to how verifiers can appropriately balance
their diverging obligations and interests.
The article provided the following two contributions.
First, it identified the particular challenges related to
the regulatory framework established for sustainable
biofuels. The dual role of the private verifiers, function-
ing in the grey zone between the public and the private
was recognized as the central challenge in this regard.
The article showed that governing sustainable biofuels
is a complex challenge that cannot be successfully
managed with traditional regulatory approaches.
Second, the article claimed that new governance
and co-regulation are useful concepts to analyze the
RED’s system for the verification of compliance, and
particularly the deployment of private actors as the key
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implementation mechanism. Co-regulation was recog-
nized as one of the tools within the European new gov-
ernance approach. Applying these concepts to the EU’s
framework on the verification of the sustainability of
biofuels, the article showed that biofuels verification is
not only a pertinent example of new governance and
co-regulation, but that it also highlights the related
challenges. European new governance emphasizes ini-
tiatives that draw on the specific expertise of each actor,
resulting in a regulatory architecture such as the one
created for sustainable biofuels. Verification of compli-
ance through the inclusion of private verifiers can thus
be seen as a cooperative implementing mechanism for
the RED.
European renewable energy policy should be only inter-
ested in regulatory approaches which best enable the
attainment of the sustainability objectives set in the
binding legislation. Thus, the RED has succeeded in
creating an innovative interface between public author-
ity and private actors. However, the mechanisms for
sustainable biofuels are yet to be tested in practice. The
newly created implementation framework implies
certain complexities that will require further attention
both within the system set up by the Commission and
within the national systems.
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Evaluating the Finnish Regulatory Framework Regarding Biofuel Sustainability and  
its Verification
In the European context, transport biofuels play a central role towards meeting the current climate 
and energy targets. To tackle the particular sustainability concerns related to biofuels as well as to 
ensure sustainable biofuel production, the Renewable Energy Directive enacts a set of sustainability 
criteria for biofuels and bioliquids. The directive enables three distinct methods through which the 
criteria are to be implemented, and subsequently verified, within the national systems of the 28 
Member States. This article analyzes two of these implementation methods, namely the Finnish 
national system and, a bit more briefly, the voluntary certification schemes recognized by the 
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1  Seita Romppanen toimii kansainvälisen ympäristöoikeuden yliopisto-opettajana Itä-Suomen yli-
opistossa, oikeustieteiden laitoksella. Romppanen valmistelee väitöskirjaa biopolttoaineiden kestä-
vyyttä koskevasta sääntelykokonaisuudesta osana EU:n ilmasto- ja energiapolitiikkaa.
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1  Johdanto3
Uusiutuva energia on vauhdilla ottamassa paikkaansa osana eurooppalaista energialäh-
teiden kokonaisuutta. Myöskään kansainvälisessä ja kansallisessa energiapolitiikassa 
uusiutuvaa energiaa ei enää tarkastella vain vaihtoehtoisena tai marginaalisena ener-
gialähteenä, vaan pikemminkin välttämättömänä osatekijänä tulevaisuuden kokonais-
energiatuotannossa. Suomen pitkän aikavälin tavoitteena on hiilineutraali yhteiskunta, 
johon kansallisen energia- ja ilmastostrategian mukaan päästään energiatehokkuutta 
nostamalla ja uusiutuvien energiamuotojen käyttöä tehostamalla.4
Euroopan Unionissa (EU) uusiutuvan energian politiikkatoimien taustalla vaikuttaa 
direktiivi uusiutuvista lähteistä peräisin olevan energian käytön edistämisestä (RES-
direktiivi5). Vaikka RES-direktiiviä sovelletaan sen 1 artiklan mukaisesti uusiutuvista 
lähteistä peräisin olevan energian käytön edistämiseen yleisesti, on biopolttoaineilla6 
tärkeä rooli uusiutuvan energian vakiinnuttamisessa osaksi jäsenvaltioiden energiatuo-
tantoa ja – kulutusta. Kuten tämä artikkeli pyrkii osoittamaan, RES-direktiivin uusiu-
tuvan energian käyttöönotolle asettamat tavoitteet sekä biopolttoaineiden kestävyyttä ja 
kestävyyden osoittamista koskeva järjestelmä yhdessä muodostavat varsin monikerrok-
sisen sääntelykokonaisuuden.
RES-direktiivin lähtökohtaisena tavoitteena on paitsi kasvihuonekaasupäästöjen 
vähentäminen, myös uusiutuvan energian edistäminen. Toisaalta direktiivin muilla ta-
voitteilla on ollut yhtä lailla merkitystä unionin biopolttoainepolitiikan kehittymisessä. 
Tällaisia tavoitteita ovat esimerkiksi unionin energiaomavaraisuuden vahvistaminen ja 
tätä kautta unionin tuontiöljyriippuvuuteen vaikuttaminen, sekä unionin uusiutuvien 
energialähteiden markkinoiden kehittäminen.7 Uusiutuva energia on myös osa EU:n 
resurssi- ja energiatehokkuustavoitteistoa.8 Unionin biopolttoainepolitiikka joutuu ta-
sapainoilemaan paitsi erilaisten raaka-ainetarpeiden myös osin vastakkain asettuvien 
3  Haluamme kiittää kollegoitamme Pekka Ripattia ja Maiju Seppälää Energiavirastosta sekä Lea 
Halosta ja Kati Kulovettä Itä-Suomen yliopiston oikeustieteiden laitokselta artikkeliluonnoksen huo-
lellisesta kommentoinnista. Artikkelin sisältämät kannanotot ovat kuitenkin täysin kirjoittajien omalla 
vastuulla.  
4  Kansallinen energia- ja ilmastostrategia. Valtioneuvoston selonteko eduskunnalle 20. päivänä maa-
liskuuta 2013 (VNS 2/2013). Työ- ja elinkeinoministeriön julkaisuja. Energia ja ilmasto 8/2013, s. 5. 
Ks. myös Euroopan komission tiedonanto, Energia-alan etenemissuunnitelma 2050, KOM(2011) 885 
lopullinen, s. 7.
5  Euroopan parlamentin ja neuvoston direktiivi 2009/28/EY uusiutuvista lähteistä peräisin olevan 
energian käytön edistämisestä sekä direktiivien 2001/77/EY ja 2003/30/EY muuttamisesta ja myö-
hemmästä kumoamisesta. EUVL, L 140, 5.6.2009, s. 16.  
6  RES-direktiivin biopolttoaineita koskevia säännöksiä sovelletaan, ellei muutoin esitetä, myös bio-
nesteisiin (RES-direktiivin 1, 2 ja 17 artiklat).
7  RES-direktiivi, esipuheen 1, 2 ja 4 kohdat.
8  RES-direktiivi, esipuheen kohta 8. Ks. myös Communication from the Commission, A resource-
efficient Europe – Flagship initiative under the Europe 2020 Strategy, COM(2011) 21, s. 9 sekä komis-
sion tiedonanto, Energiatehokkuussuunnitelma 2011, KOM(2011) 109 lopullinen, s. 3.
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politiikkatavoitteiden välillä. Unionin uusiutuvan energian politiikka on nostattanut 
huolta asetettujen tavoitteiden mielekkyydestä suhteessa biopolttoaineiden kasvaneen 
tuotannon aiheuttamiin haitallisiin ympäristöllisiin sekä sosiaalisiin vaikutuksiin. 
Biopolttoaineet ovatkin osoittautuneet varsin haasteelliseksi sääntelykohteeksi paitsi 
EU:ssa myös kansainvälisesti tarkasteltuna.9 
RES-direktiivin pyrkimyksenä on, etteivät biopolttoaineiden ja bionesteiden kasvava 
maailmanlaajuinen kysyntä sekä niiden käytölle asetetut kannustimet johtaisi luonnon-
varojen kestämättömään käyttöön. Tätä tavoitetta tukien RES-direktiivin 17 artiklassa 
säädetään biopolttoaineita ja bionesteitä koskevista kestävyyskriteereistä, ja edelleen 
direktiivin 18 artiklassa menettelyistä kestävyyskriteerien täyttymisen osoittamiseksi. 
RES-direktiivin 18 artiklan 3 kohdassa edellytetään, että jäsenvaltiot toteuttavat vaadit-
tavat toimet kestävyyskriteereiden implementoimiseksi sekä niiden täyttymisen osoit-
tamiseksi. RES-direktiivin biopolttoaineiden ja bionesteiden kestävyyttä koskevat vaa-
timukset on Suomessa implementoitu lailla biopolttoaineista ja bionesteistä (393/2013, 
kestävyyslaki). Kestävyyslaki astui voimaan 1.7.2013. Suomessa kestävyyskriteerien 
täyttymisen osoittaminen kiteytyy niin kutsuttuun toiminnanharjoittajan kestävyysjär-
jestelmään, johon perustuen toiminnanharjoittaja voi antaa kestävyystodistuksia osoi-
tuksena kestävyyskriteerien täyttymisestä. RES-direktiivin 18 artiklassa säädetään myös 
muista täyttymisen osoittamisen keinoista: kestävyyskriteerien noudattaminen voidaan 
osoittaa myös EU:n komission (komissio) hyväksymän vapaaehtoisen järjestelmän mu-
kaisesti annetuilla todistuksilla tai tiedoilla.
Tässä artikkelissa arvioidaan RES-direktiivillä sekä kansallisesti säädettyä biopolt-
toaineiden kestävyyttä ja kestävyyden täyttymisen osoittamista sääntelevää järjestelmää 
sen toimeenpanon näkökulmasta. Tarkastelu on pääosiltaan rajattu Suomen kansalliseen 
järjestelmään. Lisäksi artikkelissa tarkastellaan komission tunnustamia vapaaehtoisia 
järjestelmiä suhteessa Suomen kansalliseen järjestelmään erityisesti siitä näkökulmasta, 
kuinka yhdenvertaisia nämä kaksi kestävyyden täyttymisen osoittamisen keinoa ovat. 
Artikkelissa esitetään myös yksittäisiä havainnollistavia esimerkkejä muiden jäsenval-
tioiden kansallisista järjestelmistä. Artikkelin tehtävänä on tunnistaa Suomen kansal-
lisen järjestelmän sekä vapaaehtoisten järjestelmien systematisoinnin kautta keskeiset 
biopolttoaineiden kestävyyden täyttymisen osoittamisen toimeenpanoon liittyvät haas-
teet. 
Ensinnäkin, biopolttoaineiden kestävyyttä ja kestävyyden osoittamista koskeva 
sääntelykokonaisuus muodostaa varsin pirstaleisen ja monimutkaisen kokonaisuuden 
eritoten sitä soveltavien käytännön toimijoiden näkökulmasta. RES-direktiivin mahdol-
listamien kestävyyden osoittamisen keinojen tulisi lähtökohtaisesti olla keskenään ver-
9  Vuonna 2012, noin 20 % EU:ssa kulutetusta biopolttoaineista oli bioetanolia ja noin 80 % bio-
dieseliä. Arviot tuonnin osuudesta vaihtelevat, mutta noin 15 % bioetanolista ja noin 30 % biodie-
selistä arvioidaan olevan unioniin kolmansista maista tuotua biopolttoainetta. Biofuels Barometer, 
EurObserv’ER, July 2013, s. 53 ja 57.
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tailukelpoisia ja yhdenvertaisia. Tässä yhteydessä tämä tarkoittaa, että Suomen kansal-
lisen järjestelmän ja komission hyväksymien vapaaehtoisten järjestelmien tulisi tuottaa 
markkinoille ”yhtä kestäväksi” todennettua biopolttoainetta. Tämä on tärkeä lähtökohta 
markkinoilla olevien toimijoiden oikeusvarmuuden sekä yleisemmin järjestelmien legi-
timiteetin näkökulmasta. Mahdollista yhdenvertaisuutta on kuitenkin nykyisellään han-
kalaa arvioida vapaaehtoisten järjestelmien osalta näiden järjestelmien tunnustamisme-
nettelyä koskevan avoimuuden puuttuessa. Toiseksi, tämä artikkeli pyrkii osoittamaan, 
kuinka kestävyyskriteerien täyttymisen osoittamisen toimeenpanoa koskevat haasteet 
näyttäytyvät eritoten yksityisten todentajien10 toiminnassa. Todentajan kestävyyslain 
mukaisiin tehtäviin kuuluvat muun muassa toiminnanharjoittajan kestävyysjärjestelmän 
tarkastaminen sekä sen noudattamisen tarkastaminen hyväksymispäätöksen mukaises-
ti. Yksityisillä todentajilla on merkittävä rooli biopolttoaineiden kestävyyden toimeen-
panijoina sekä Suomen kansallisessa järjestelmässä että vapaaehtoisissa järjestelmissä. 
Todentajat toimivat ikään kuin kaksoisroolissa: he hoitavat heille delegoituja julkisia 
hallintotehtäviä, mutta ovat samalla myös yksityisiä yrityksiä biopolttoainemarkkinoil-
la. Kolmantena huomiona artikkeli esittää, kuinka artikkelissa arvioidun sääntelyko-
konaisuuden kompleksisuus korostaa sekä viranomaiskontrollin että viranomaisen, toi-
minnanharjoittajien ja todentajan välisen aktiivisen yhteistyön merkitystä.
2  RES-direktiivi ja kestävät biopolttoaineet
2.1  Lähtökohtana unionin tavoitteet uusiutuvalle energialle
RES-direktiivin 3 artiklassa asetetaan oikeudellisesti sitova 20 %:n tavoite uusiutuvan 
energian kulutukselle jäsenvaltioiden energian loppukulutuksessa vuoteen 2020 men-
nessä.  Koska uusiutuvan energian käytön lähtökohdat, valmiudet käytön kasvattamisek-
si sekä olemassa olevat energialähteet vaihtelevat jäsenvaltioittain, on yhteinen tavoite 
muunnettu kunkin jäsenvaltion yksittäisiksi tavoitteiksi.11 Kansalliset kokonaistavoit-
teet tarkennetaan RES-direktiivin liitteessä I olevassa A osassa. Tavoitteet vaihtelevat 
Maltan 10 %:n aina Ruotsin 49 %:n tavoitteeseen. Jäsenvaltiot päättävät komission hy-
väksymillä keinoilla toimista, joilla asetettuihin tavoitteisiin pyritään. RES-direktiivin 
4 artiklan 1 kohdan mukaan jäsenvaltioiden tavoitteet, toimet ja taloudelliset ohjaus-
keinot määritetään uusiutuvan energian kansallisissa toimintasuunnitelmissa (National 
Renewable Energy Action Plans, NREAP).12
10  Tässä artikkelissa käytetään termiä todentaja. Termit tarkastus/tarkastaja (auditing/auditor) ja to-
dentaminen/todentaja tarkoittavat tässä yhteydessä samaa asiaa.
11  RES-direktiivi, esipuheen kohta 15.
12  Kansalliset toimintasuunnitelmat ovat ladattavissa komission internetsivuilta, http://ec.europa.eu/
energy/renewables/action_plan_en.htm (6.2.2014). 
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Uusimpana puheenvuorona13 EU:n ilmasto- ja energiapoliittisessa keskustelussa on 
uusiutuvan energian osalta esitetty, että unionissa luovuttaisiin kokonaan nykyisenlai-
sista sitovista jäsenvaltiokohtaisista tavoitteista ja siirryttäisiin uuteen jäsenvaltioiden 
osin yhteisiä toimia koordinoivaan hallinnointijärjestelmään. Hallinnointijärjestelmän 
perustana olisi jäsenvaltioiden nykyistä laajempi joustavuus muuntaa energiajärjestelmä 
kansallisten mieltymysten ja olosuhteiden mukaiseksi. Mallin taustalla vaikuttaa EU:n 
pyrkimys kasvattaa sääntelyvarmuutta markkinoiden suuntaan sekä korostaa ehdotettu-
jen politiikkatoimien kustannustehokkuutta. Näkökannat EU:n sisällä uuden ilmasto- ja 
energiapolitiikan osalta ovat kuitenkin kovin eriäväisiä, eikä vuoden 2020 jälkeisistä 
tavoitteista ja tavoitteille asetetuista instrumenteista voida vielä tehdä johtopäätöksiä.
RES-direktiivi asettaa Suomelle 38 % loppukulutustavoitteen uusiutuvan energian 
osalta. Vuonna 2012 Suomessa uusiutuvan energian kokonaiskulutus oli noin 115 tera-
wattituntia eli noin 30 % kokonaiskulutuksesta ja noin 37 % energian loppukäytöstä. 
Uusiutuvien energialähteiden käyttö on lisääntynyt esimerkiksi vuoteen 2005 verrattuna 
yhteensä 32 %. EU:n Suomelle asettamat uusiutuvan energian tavoitteet tultaneen kan-
sallisesti saavuttamaan.14 
RES-direktiivin artiklan 3 kohdassa 4 asetetaan lisäksi 10 %:n tavoite uusiutuvista 
lähteistä peräisin olevan energian osuudelle liikenteen energian loppukulutuksesta.  Ta-
voite on asetettu samansuuruisena kaikille jäsenvaltioille. Suomi on kansallisesti sitou-
tunut vielä mittavampaan 20 % tavoitteeseen biopolttoaineiden liikennekäytön osalta.15 
Tämä ylimääräinen 10 prosenttiyksikköä voidaan laskea mukaan Suomen kansallisen 
tavoitteen täyttymistä mitattaessa. Liikenteen biopolttoaineiden osalta käyttö on kak-
sinkertaistunut viimeisen kahden vuoden aikana.16 RES-direktiivin ohella markkinoilla 
olevien polttoaineiden ominaisuuksia säädellään myös polttoaineiden laatudirektiivil-
lä17, jonka 7a artiklan mukaan polttoaineen elinkaarenaikaisia kasvihuonekaasupäästöjä 
on vähennettävä kuusi prosenttia vuoteen 2020 mennessä.
13  Euroopan komission tiedonanto, Ilmasto- ja energiapolitiikan puitteet vuosille 2020–2030, 
KOM(2014) 15 lopullinen.
14  Kansallinen energia- ja ilmastostrategia, s. 12. Ks. myös direktiivin 2009/28/EY 22 artiklan mu-
kainen Suomen toinen edistymiskertomus, ladattavissa työ- ja elinkeinoministeriön internet-sivuilta 
www.tem.fi (20.2.2014).
15  Tavoite koskee nimenomaisesti biopolttoaineita. Ks. Laki biopolttoaineiden käytön edistämisestä 
liikenteessä (446/2007), 5 §: ”Jakelija on velvollinen toimittamaan biopolttoaineita kulutukseen. Bio-
polttoaineiden energiasisällön osuus jakelijan kulutukseen toimittamien moottoribensiinin, dieselöljyn 
ja biopolttoaineiden energiasisällön kokonaismäärästä (jakeluvelvoite) tulee olla vähintään 20,0 pro-
senttia vuonna 2020 ja sen jälkeen”.
16  Tilastokeskus, Energian hankinta ja kulutus, PX-Web Statfin tietokannat, http://pxweb2.stat.fi/data-
base/StatFin/ene/ehk/ehk_fi.asp (2.10.2013).
17  Euroopan parlamentin ja neuvoston direktiivi 2009/30/EY direktiivin 98/70/EY muuttamisesta 
bensiinin, dieselin ja kaasuöljyn laatuvaatimusten osalta sekä kasvihuonekaasupäästöjen seurantaan ja 
vähentämiseen tarkoitetun mekanismin käyttöönottamisen osalta, neuvoston direktiivin 1999/32/EY 
muuttamisesta sisävesialusten käyttämien polttoaineiden laatuvaatimusten osalta ja direktiivin 93/12/
ETY kumoamisesta. EUVL, L 140, 5.6.2009, s. 88.
 Arvioita biopolttoaineiden kestävyyttä ja kestävyyden osoittamista koskevasta ... 63
Uusimpana puheenvuorona13 EU:n ilmasto- ja energiapoliittisessa keskustelussa on 
uusiutuvan energian osalta esitetty, että unionissa luovuttaisiin kokonaan nykyisenlai-
sista sitovista jäsenvaltiokohtaisista tavoitteista ja siirryttäisiin uuteen jäsenvaltioiden 
osin yhteisiä toimia koordinoivaan hallinnointijärjestelmään. Hallinnointijärjestelmän 
perustana olisi jäsenvaltioiden nykyistä laajempi joustavuus muuntaa energiajärjestelmä 
kansallisten mieltymysten ja olosuhteiden mukaiseksi. Mallin taustalla vaikuttaa EU:n 
pyrkimys kasvattaa sääntelyvarmuutta markkinoiden suuntaan sekä korostaa ehdotettu-
jen politiikkatoimien kustannustehokkuutta. Näkökannat EU:n sisällä uuden ilmasto- ja 
energiapolitiikan osalta ovat kuitenkin kovin eriäväisiä, eikä vuoden 2020 jälkeisistä 
tavoitteista ja tavoitteille asetetuista instrumenteista voida vielä tehdä johtopäätöksiä.
RES-direktiivi asettaa Suomelle 38 % loppukulutustavoitteen uusiutuvan energian 
osalta. Vuonna 2012 Suomessa uusiutuvan energian kokonaiskulutus oli noin 115 tera-
wattituntia eli noin 30 % kokonaiskulutuksesta ja noin 37 % energian loppukäytöstä. 
Uusiutuvien energialähteiden käyttö on lisääntynyt esimerkiksi vuoteen 2005 verrattuna 
yhteensä 32 %. EU:n Suomelle asettamat uusiutuvan energian tavoitteet tultaneen kan-
sallisesti saavuttamaan.14 
RES-direktiivin artiklan 3 kohdassa 4 asetetaan lisäksi 10 %:n tavoite uusiutuvista 
lähteistä peräisin olevan energian osuudelle liikenteen energian loppukulutuksesta.  Ta-
voite on asetettu samansuuruisena kaikille jäsenvaltioille. Suomi on kansallisesti sitou-
tunut vielä mittavampaan 20 % tavoitteeseen biopolttoaineiden liikennekäytön osalta.15 
Tämä ylimääräinen 10 prosenttiyksikköä voidaan laskea mukaan Suomen kansallisen 
tavoitteen täyttymistä mitattaessa. Liikenteen biopolttoaineiden osalta käyttö on kak-
sinkertaistunut viimeisen kahden vuoden aikana.16 RES-direktiivin ohella markkinoilla 
olevien polttoaineiden ominaisuuksia säädellään myös polttoaineiden laatudirektiivil-
lä17, jonka 7a artiklan mukaan polttoaineen elinkaarenaikaisia kasvihuonekaasupäästöjä 
on vähennettävä kuusi prosenttia vuoteen 2020 mennessä.
13  Euroopan komission tiedonanto, Ilmasto- ja energiapolitiikan puitteet vuosille 2020–2030, 
KOM(2014) 15 lopullinen.
14  Kansallinen energia- ja ilmastostrategia, s. 12. Ks. myös direktiivin 2009/28/EY 22 artiklan mu-
kainen Suomen toinen edistymiskertomus, ladattavissa työ- ja elinkeinoministeriön internet-sivuilta 
www.tem.fi (20.2.2014).
15  Tavoite koskee nimenomaisesti biopolttoaineita. Ks. Laki biopolttoaineiden käytön edistämisestä 
liikenteessä (446/2007), 5 §: ”Jakelija on velvollinen toimittamaan biopolttoaineita kulutukseen. Bio-
polttoaineiden energiasisällön osuus jakelijan kulutukseen toimittamien moottoribensiinin, dieselöljyn 
ja biopolttoaineiden energiasisällön kokonaismäärästä (jakeluvelvoite) tulee olla vähintään 20,0 pro-
senttia vuonna 2020 ja sen jälkeen”.
16  Tilastokeskus, Energian hankinta ja kulutus, PX-Web Statfin tietokannat, http://pxweb2.stat.fi/data-
base/StatFin/ene/ehk/ehk_fi.asp (2.10.2013).
17  Euroopan parlamentin ja neuvoston direktiivi 2009/30/EY direktiivin 98/70/EY muuttamisesta 
bensiinin, dieselin ja kaasuöljyn laatuvaatimusten osalta sekä kasvihuonekaasupäästöjen seurantaan ja 
vähentämiseen tarkoitetun mekanismin käyttöönottamisen osalta, neuvoston direktiivin 1999/32/EY 
muuttamisesta sisävesialusten käyttämien polttoaineiden laatuvaatimusten osalta ja direktiivin 93/12/
ETY kumoamisesta. EUVL, L 140, 5.6.2009, s. 88.
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Suomessa liikenteen biopolttoaineiden käyttöä edistetään keskeisesti jakeluvelvoit-
teella. Laki biopolttoaineiden käytön edistämisestä liikenteessä (446/2007, jakeluvelvoi-
telaki) edellyttää 5 §:n (1420/2010) mukaisesti, että liikennepolttoaineiden jakelijan on 
toimitettava biopolttoaineita kulutukseen tietyin laissa säädetyin osuuksin. Liikenteessä 
käytettävä uusiutuva energia koostuu paitsi nestemäisistä ja kaasumaisista biopolttoai-
neista myös sähköautoissa ja raideliikenteessä käytetystä uusiutuvista energialähteistä 
tuotetusta sähköstä.18 Näin ollen tavoite koskee kaikkea uusiutuvaa energiaa liikentees-
sä, ei ainoastaan biopolttoaineita.19 Biopolttoaineet ovat kuitenkin keskeisessä asemassa 
unionin pyrkimyksessä saavuttaa asetettu 10 % tavoite liikenteen uusiutuvan energian 
osalta. Biopolttoaineilla tarkoitetaan RES-direktiivin 2 artiklan määritelmien mukaises-
ti nestemäisiä tai kaasumaisia liikenteessä käytettäviä polttoaineita, jotka tuotetaan bio-
massasta.20 Bionesteillä viitataan vastaavasti muuhun energiakäyttöön kuin liikennettä 
varten tuotettuihin nestemäisiin polttoaineisiin.
Unionin ajama uusiutuvan energian velvoitepaketti on ollut julkaisustaan lähtien 
jokseenkin kiistanalainen. Velvoitepaketin tarkoituksena on vähentää liikenteen hiili-
dioksidipäästöjä, mutta myös lisätä paikallisen energian tuotantovarmuutta, luoda uusia 
työpaikkoja ja tätä kautta myös vahvistaa unionin omaa energiateollisuutta.21 Biopolt-
toaineiden todellisista hyödyistä ilmastonmuutoksen torjunnassa ei kuitenkaan ole var-
muutta ja lisääntynyt biomassatuotanto tuo mukanaan sosiaalisia haasteita sekä ym-
päristöongelmia.22 Ensinnäkin uusiutuvan energian velvoitteet voivat johtaa viljelykas-
vipohjaisten biopolttoaineiden23 käytön merkittävään kasvuun.24 Viljelykasvipohjaisia 
biopolttoaineita tuotetaan muun muassa kasveista tai hedelmistä, jotka on kasvatettu 
pelto- tai metsämaalla.25 Viljelykasvipohjaisten biopolttoaineiden tuotannon kilpaileva 
18  RES-direktiivi, 3 artiklan 4 kohta.
19  Ks. myös tavoitteista Hollo, Erkki – Kuokkanen, Tuomas – Utter, Robert: Ilmasto-oikeus. Helsinki 
2011, s. 366. 
20  Biomassalla tarkoitetaan maataloudesta (sekä kasvi- että eläinperäiset aineet mukaan lukien), met-
sätaloudesta ja niihin liittyviltä tuotannonaloilta, myös kalastuksesta ja vesiviljelystä, peräisin olevien 
biologista alkuperää olevien tuotteiden, jätteiden ja tähteiden biohajoavaa osaa sekä teollisuus- ja yh-
dyskuntajätteiden biohajoavaa osaa (RES-direktiivi, artikla 2).
21  Ks. kansallisesti uusiutuvan energian lisäämisen vaikutuksista Lindroos, Tomi – Monni, Suvi – Hon-
katukia, Juha – Soimakallio, Sampo – Savolainen, Ilkka: Arvioita uusiutuvan energian lisäämisen vai-
kutuksista Suomen kasvihuonekaasupäästöihin ja kansantalouteen. VTT Technology 11. Kuopio 2012, 
s. 106–110.
22  Arvizu, Dan ym.: Technical Summary. Intergovernmental Panel on Climate Change (IPCC) Special 
Report on Renewable Energy Sources and Climate Change Mitigation, s. 18–19 ja 48–52.
23  Viljelykasvipohjaiset biopolttoaineet ovat niin kutsuttuja ensimmäisen sukupolven biopolttoaineita.
24  Ks. esimerkiksi biopolttoaineiden käytön lisääntymisestä niin kutsutut biopolttoaine barometrit, 
ladattavissa EurObserv’ER internet-sivuilta, http://www.eurobserv-er.org/downloads.asp (6.2.3014). 
25  Suomessa käytettävistä biopolttoaineista osa on kotimaisia, osassa raaka-aineet tuodaan Suomeen 
jatkojalostettaviksi ja osa tuodaan maahan jo valmiina tuotteena. VTT:n tutkimukseen perustuvien 
arvioiden mukaan Suomessa käytetystä biodieselistä valtaosa on tehty palmuöljystä ja enemmistö eta-
nolista on lähtöisin sokeriruo’osta.  Ks. Lindroos–Monni–Honkatukia–Soimakallio–Savolainen 2012, 
s. 88–90.
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maankäyttö ruoantuotannon kanssa on yksi keskeisimmistä kasvaneeseen biopolttoai-
netuotantoon liitetyistä ongelmista.26
Toiseksi, jos viljelykasvipohjaisten biopolttoaineiden tuotanto valtaa ruuan ja rehun 
tuotantoon tarkoitettuja maa-alueita, tarvitaan lisää viljelysmaata korvaamaan biopolt-
toaineiden biomassatuotantoon valjastetut maa-alueet. Uuden viljelysmaan tarve johtaa 
metsien raivaamiseen ja samalla menetetään tärkeitä hiilinieluja. Tämä huoli kohdis-
tuu ennen kaikkea sademetsiin. Biomassaviljelyn suoraan tai epäsuoraan aiheuttamien 
maankäyttövaikutusten johdosta biopolttoaineiden tuottamat päästövähennykset voivat 
jäädä olemattomiksi ja biopolttoaineiden hiilijalanjälki voi kasvaa fossiilisia polttoai-
neita suuremmaksi.27 Onkin esitetty, että uusiutuvalle energialle asetetut sitovat tavoit-
teet ajavat unionin ilmasto-, energia- ja ympäristöpolitiikkaa auttamatta kestämättömään 
suuntaan.28
Uusiutuvalle energialle asetetut tavoitteet sekä tavoitteisiin liitetyt epävarmuudet 
välittyvät edelleen RES-direktiivin vaatimuksiin biopolttoaineiden ja bionesteiden kes-
tävyydestä. Biopolttoainetuotannon kestävyys on RES-direktiivin yksiselitteinen pää-
määrä, johon pyritään kestävyyskriteereillä.29
2.2  Kestävyyskriteerit
RES-direktiivin 17 artiklan mukaisesti direktiivissä asetettujen kansallisten tavoitteiden 
saavuttamiseksi laskettujen biopolttoaineiden, sekä kansallisten tukijärjestelmien piiriin 
kuuluvien biopolttoaineiden on täytettävä direktiivissä säädetyt kestävyyskriteerit. Kes-
tävyyskriteereiden oikeusperustana on Euroopan unionin toiminnasta tehdyn sopimuk-
sen (SEUT)30 114 artikla (entinen 95 artikla, sisämarkkinat). Koska kestävyyskriteerit 
on unionissa yhdenmukaistettu kokonaisuudessaan, jäsenvaltiot eivät saa asettaa omia 
lisäkriteereitä RES-direktiivissä asetettujen kestävyyskriteerien soveltamisalalla, eivät-
kä jäsenvaltiot myöskään saa kieltäytyä ottamasta huomioon biopolttoaineita taikka 
26  Koponen, Kati – Soimakallio, Sampo: Biopolttoaineiden kestävyys puntarissa. Teoksessa Hildén, 
Mikael ym. (toim.): Uusi luonnonvaratalous. Onko biomassa avain kestävään kasvuun? Tallinna 2013, 
s. 186.
27  Laborde, David: Assessing the Land Use Change Consequences of European Biofuel Policies 
(2011) International Food Policy Institute (IFPRI) Final Report 2011, s. 9–12. Ks. kansallisesti esi-
merkiksi Valtioneuvoston kirjelmä eduskunnalle ehdotuksesta Euroopan parlamentin ja neuvoston di-
rektiiviksi (biopolttoaineiden epäsuorat maankäytön muutokset), U 76/2012 vp, s. 2–3.
28  Ks. esimerkiksi Sharman, Amelia – Holmes, John: Evidence-Based Policy or Policy-Based Eviden-
ce Gathering? Biofuels, the EU and the 10% Target. Environmental Policy and Governance 20/2010, s. 
309–311. Ks. myös Kangas, Hanna-Liisa: Korjausliike energiapolitiikkaan. Teoksessa Hildén, Mikael 
ym. (toim.): Uusi luonnonvaratalous. Onko biomassa avain kestävään kasvuun? Tallinna 2013, s. 222.
29  RES-direktiivi, esipuheen kohta 65: ”[b]iopolttoaineiden tuotannon olisi oltava kestävää”. Ks. myös 
Eurooppa-neuvosto, 8.–9. maaliskuuta 2007, puheenjohtajan päätelmät, s. 21.
30  Euroopan unionin toiminnasta tehdyn sopimuksen konsolidoitu toisinto, EUVL, C 83, 30.3.2010, 
s. 47.
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lisäkriteereitä RES-direktiivissä asetettujen kestävyyskriteerien soveltamisalalla, eivät-
kä jäsenvaltiot myöskään saa kieltäytyä ottamasta huomioon biopolttoaineita taikka 
26  Koponen, Kati – Soimakallio, Sampo: Biopolttoaineiden kestävyys puntarissa. Teoksessa Hildén, 
Mikael ym. (toim.): Uusi luonnonvaratalous. Onko biomassa avain kestävään kasvuun? Tallinna 2013, 
s. 186.
27  Laborde, David: Assessing the Land Use Change Consequences of European Biofuel Policies 
(2011) International Food Policy Institute (IFPRI) Final Report 2011, s. 9–12. Ks. kansallisesti esi-
merkiksi Valtioneuvoston kirjelmä eduskunnalle ehdotuksesta Euroopan parlamentin ja neuvoston di-
rektiiviksi (biopolttoaineiden epäsuorat maankäytön muutokset), U 76/2012 vp, s. 2–3.
28  Ks. esimerkiksi Sharman, Amelia – Holmes, John: Evidence-Based Policy or Policy-Based Eviden-
ce Gathering? Biofuels, the EU and the 10% Target. Environmental Policy and Governance 20/2010, s. 
309–311. Ks. myös Kangas, Hanna-Liisa: Korjausliike energiapolitiikkaan. Teoksessa Hildén, Mikael 
ym. (toim.): Uusi luonnonvaratalous. Onko biomassa avain kestävään kasvuun? Tallinna 2013, s. 222.
29  RES-direktiivi, esipuheen kohta 65: ”[b]iopolttoaineiden tuotannon olisi oltava kestävää”. Ks. myös 
Eurooppa-neuvosto, 8.–9. maaliskuuta 2007, puheenjohtajan päätelmät, s. 21.
30  Euroopan unionin toiminnasta tehdyn sopimuksen konsolidoitu toisinto, EUVL, C 83, 30.3.2010, 
s. 47.
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bionesteitä muiden kestävyysperusteiden kuin RES-direktiivissä säädettyjen kestävyys-
kriteereiden perusteella. Sisämarkkinaoikeusperusta koskee vain kestävyyskriteereitä, 
sillä RES-direktiivillä kokonaisuudessaan on kaksoisoikeusperusta. Direktiivin oikeus-
perustana toimivat sekä sisämarkkina- että ympäristöartikla 192 (entinen 175 artikla) 
yhdessä.
Vaikka kestävyyskriteerien nimenomaisena tavoitteena on kasvihuonekaasupääs-
töjen vähentäminen (ns. ympäristöperuste), on kestävyyskriteerien oikeusperustaksi 
kuitenkin asetettu sisämarkkina-artikla. Valtaosa RES-direktiivistä kuuluu 192 artiklan 
1 kohdan (ympäristö) soveltamisalaan. Artiklalla annetaan unionille valtuudet toimiin, 
joilla suojellaan, säilytetään ja parannetaan ympäristön laatua, suojellaan ihmisten ter-
veyttä tai käytetään luonnonvaroja harkitusti ja järkevästi. RES-direktiivillä pyritään 
juuri näihin tavoitteisiin. Komission perustelu kestävyyskriteereiden sisämarkkinaoi-
keusperustalle on, että vaikka kestävyyskriteerit tähtäävät melko yksiselitteisesti ympä-
ristön suojeluun, direktiivillä myös estetään jäsenvaltioita toteuttamasta biopolttoainei-
den tai raaka-aineiden kauppaa rajoittavia toimenpiteitä. Näin ollen kestävyyskriteerei-
den päätavoitteena on pidettävä sisämarkkinoiden toteuttamista.31 Direktiiville asetettu 
oikeusperusta nostaa kuitenkin esille tiettyjä ristiriitoja, joita avataan jäljempänä tässä 
artikkelissa.
Kestävyyskriteereitä sovelletaan vain nestemäisiin biopolttoaineisiin ja bionesteisiin 
eli kestävyyskriteerit eivät sovellu kiinteistä biomassoista tuotettuun energiaan. Komis-
siossa on jo useamman vuoden ajan ollut valmisteilla kestävyyskriteerit kiinteiden ja 
kaasumaisten biomassojen energiatuotannolle.32 Ehdotus on kuitenkin aiheuttanut run-
saasti keskustelua ja ehdotuksen antaminen on viivästynyt. Biomassapohjaisella uu-
siutuvalla energialla on erityisen tärkeä rooli Suomessa, jossa merkittävä osa RES-di-
rektiivin velvoittavista tavoitteista suunnitellaan toteutettavan metsäbiomassan käyttöä 
lisäämällä. Suomessa tuotettava biomassapohjainen uusiutuva energia perustuu pitkälti 
puunjalostuksen sivutuotteisiin, tähteisiin sekä metsähakkeeseen. Kiinteiden biomasso-
jen kestävyyskriteereihin liittyvät esimerkiksi mahdollisten kriteereiden noudattamista 
ja valvontaa koskevat kysymykset.33
Suomen kansallisessa järjestelmässä kestävyyskriteereistä säädetään kestävyyslain 
2 luvussa. Yleistä velvollisuutta biopolttoaine- tai bioneste-erän kestävyyskriteereiden 
mukaisuuden osoittamiseksi ei ole asetettu. Lain 2 §:n mukaisesti kestävyyslaki ei ole 
31  Ehdotus: Euroopan parlamentin ja neuvoston direktiivi uusiutuvista lähteistä peräisin olevan ener-
gian käytön edistämisestä, KOM(2008) 19 lopullinen, s. 9.
32  Kiinteää ja kaasumaista biomassaa saadaan viljelykasveista ja tähteistä (esimerkiksi vehnä, olki, 
lanta), metsätaloudesta (esimerkiksi tukit, kannot, lehdet ja oksat), puunjalostusteollisuudesta (puun-
kuori, karsimistähteet, hake, sahajauho) ja orgaanisesta jätteestä (esimerkiksi kiinteä yhdyskuntajäte, 
kuluttajilta talteen otettu puu, jätteistä tuotetut polttoaineet, viemäriliete). Se voi olla peräisin lähes 
mistä tahansa orgaanisesta aineesta. Komission kertomus neuvostolle ja Euroopan parlamentille kes-
tävyyteen liittyvistä vaatimuksista kiinteiden ja kaasumaisten biomassalähteiden käytössä sähköntuo-
tannossa, lämmityksessä ja jäähdytyksessä, KOM(2010)11 lopullinen, s. 1.
33  Työ- ja elinkeinoministeriön selvitys biomassan kestävyyskriteereistä, E42/2013 vp, 19.4.2013.
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suoraan velvoittava laki vaan velvoite sen noudattamiseksi perustuu muuhun lakiin tai 
valtiontukipäätökseen. Suomessa esimerkiksi jakeluvelvoitelain 5 § edellyttää, että 
jakeluvelvoitteen mukaiset biopolttoaineet täyttävät kestävyyslaissa määritellyt kes-
tävyyskriteerit. Vaikka RES-direktiivissä ei säädetä kestävyyskriteereitä ehdottomiksi 
(markkinoille voidaan laillisesti tuoda myös biopolttoaineita, jotka eivät täytä kestä-
vyyskriteereitä), on kannustin kestävyyskriteereiden noudattamiseksi kuitenkin selkeä. 
Biopolttoaineen tai bionesteen tuotannon tai käytön taloudellinen tukeminen esimerkik-
si energiatuen tai veroedun34 muodossa on mahdollista vain, jos tuotettavan biopoltto-
aineen tai bionesteen kestävyys on todennettu RES-direktiivin vaatimusten mukaiseksi. 
Kansallista kestävyyslakia analysoidaan tarkemmin jäljempänä tässä artikkelissa.
Biopolttoaineen käytön fossiilisen polttoaineen sijasta on tuotettava kasvihuonekaa-
supäästövähennystä. Kestävyyslain 6 §:ssä määritellään biopolttoaineen tai bionesteen 
elinkaaren aikainen kasvihuonekaasupäästövähennys verrattuna fossiilisen polttoaineen 
kasvihuonekaasupäästöihin. Kasvihuonekaasupäästövähennyksen on oltava vähintään 
35 prosenttia ja 1.1.2017 alkaen vähintään 50 prosenttia. Jos biopolttoaine- tai bioneste-
erä tuotetaan 1.1.2017 tai sen jälkeen toimintansa aloittaneessa laitoksessa, tulee vähen-
nyksen olla 1.1.2018 alkaen vähintään 60 prosenttia. Biopolttoaineiden ja bionesteiden 
kasvihuonekaasuvaikutuksen laskennasta säädetään RES-direktiivin 19 artiklassa ja li-
säksi liitteessä V asetetaan kasvihuonekaasuvaikutuksen laskemista koskevat säännöt. 
Sääntöjä tarkennetaan komission tiedonannolla.35 Kasvihuonekaasupäästövähennyk-
sestä voidaan kansallisesti säätää tarkemmin valtioneuvoston asetuksella kestävyyslain 
11 §:n asetuksenantovaltuuden nojalla.36 
Muut kestävyyskriteerit koskevat biopolttoaine- ja bionestetuotannossa käytetyn 
biomassan alkuperää. Kestävyyslain 7 § rajaa esimerkiksi aarniometsät, suojelualueet 
sekä biologisesti erityisen monimuotoiset ruohoalueet kestävien raaka-ainelähteiden ul-
kopuolelle. Biopolttoaineita ja bionesteitä ei myöskään saa valmistaa raaka-aineesta, 
joka on hankittu alueelta, johon on sitoutunut paljon hiiltä. Tällaisia maa-alueita ovat 
kestävyyslain 8 §:n mukaan kosteikot sekä pysyvästi metsän peittämät alueet. Kestä-
vyyslain 9 §:n mukaisesti raaka-aine ei saa olla peräisin aiemmin kuivattamattomalta 
turvemaalta, jonka kuivatus on tapahtunut vuoden 2008 tammikuun jälkeen. Kestävyys-
lain 7–9 §:ssä asetettuja kestävyyskriteereitä on noudatettava riippumatta siitä, onko 
raaka-aine tuotettu Euroopan unionin alueella vai sen ulkopuolella. Maatalouden raa-
34  Laki nestemäisten polttoaineiden valmisteverosta (1472/1994), veron ja maksun määräämisen pe-
rusteet 4 §.
35  Komission tiedonanto kestävyysjärjestelmän täytäntöönpanosta 2010/C 160/02, s. 8. Ks. myös 
kritiikkiä unionin laskentasäännöistä: ”bioenergy accounting error”: Euroopan ympäristökeskuksen 
(European Environment Agency, EEA) mielipide biopolttoaineiden kasvihuonekaasuvähennysten las-
kennasta, opinion of the EEA Scientific Committee on Greenhouse Gas Accounting in Relation to 
Bioenergy of 15 September 2011, s. 1.
36  Hallituksen esitys eduskunnalle laiksi biopolttoaineista ja bionesteistä ja eräiksi siihen liittyviksi 
laeiksi, HE 13/2013, s. 22. 
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suoraan velvoittava laki vaan velvoite sen noudattamiseksi perustuu muuhun lakiin tai 
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(markkinoille voidaan laillisesti tuoda myös biopolttoaineita, jotka eivät täytä kestä-
vyyskriteereitä), on kannustin kestävyyskriteereiden noudattamiseksi kuitenkin selkeä. 
Biopolttoaineen tai bionesteen tuotannon tai käytön taloudellinen tukeminen esimerkik-
si energiatuen tai veroedun34 muodossa on mahdollista vain, jos tuotettavan biopoltto-
aineen tai bionesteen kestävyys on todennettu RES-direktiivin vaatimusten mukaiseksi. 
Kansallista kestävyyslakia analysoidaan tarkemmin jäljempänä tässä artikkelissa.
Biopolttoaineen käytön fossiilisen polttoaineen sijasta on tuotettava kasvihuonekaa-
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34  Laki nestemäisten polttoaineiden valmisteverosta (1472/1994), veron ja maksun määräämisen pe-
rusteet 4 §.
35  Komission tiedonanto kestävyysjärjestelmän täytäntöönpanosta 2010/C 160/02, s. 8. Ks. myös 
kritiikkiä unionin laskentasäännöistä: ”bioenergy accounting error”: Euroopan ympäristökeskuksen 
(European Environment Agency, EEA) mielipide biopolttoaineiden kasvihuonekaasuvähennysten las-
kennasta, opinion of the EEA Scientific Committee on Greenhouse Gas Accounting in Relation to 
Bioenergy of 15 September 2011, s. 1.
36  Hallituksen esitys eduskunnalle laiksi biopolttoaineista ja bionesteistä ja eräiksi siihen liittyviksi 
laeiksi, HE 13/2013, s. 22. 
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ka-aineisiin sovelletaan lisäksi 10 §:ssä säädettyä kestävyyskriteeriä, jos raaka-aine on 
viljelty Euroopan unionin alueella.
Energiaviraston37 toiminnanharjoittajille laatimassa kestävyyskriteeriohjeessa tar-
kennetaan RES-direktiivissä asetettuja vaatimuksia sekä avataan kestävyyskriteereiden 
määritelmiä kestävyyslakia ja RES-direktiiviä yksityiskohtaisemmin. Kestävyyskritee-
riohje sisältää myös tarkennetut ohjeet RES-direktiivissä määritellyn kasvihuonekaasu-
päästövähennyksen laskemiseksi.38
Maaliskuussa 2012 komissio antoi ehdotuksen RES-direktiivin kestävyyskriteerei-
den muuttamisesta, sillä biopolttoaineiden kestävyyshaasteet eivät nykyisellään tyhje-
ne RES-direktiivin kestävyyskriteereihin.39 On esitetty, etteivät voimassaolevat kestä-
vyyskriteerit ota huomioon biopolttoaineiden maankäyttövaikutuksia kattavasti, eivätkä 
ne takaa RES-direktiivin edellyttämää kasvihuonekaasupäästövähennystä. Komission 
RES-direktiivin muutosehdotuksella halutaan rajoittaa eritoten biopolttoaineiden käy-
tön lisääntymisestä johtuvien epäsuorien maankäytön muutosten (Indirect Land Use 
Change, ILUC) aiheuttamia kasvihuonekaasupäästöjä. Niin kutsuttuja epäsuoria maan-
käytön muutoksen aiheuttamia päästöjä syntyy, jos nykyiset ravintokasvien tuotantoon 
käytetyt viljelymaat siirretään biopolttoaineiden raaka-aineiden tuotantoon. Jos uusia 
alueita raivataan viljelyskäyttöön, lisääntyneen biomassaviljelyn vaikutukset maape-
rän ja kasvillisuuden hiilitaseeseen aiheuttavat aiempaa enemmän hiilidioksidipäästöjä. 
Biopolttoaineiden maailmanlaajuisen kysynnän kasvaessa voi biopolttoaineiden vaati-
man biomassan tuotanto johtaa arvokkaiden metsien ja kosteikoiden laajamittaiseen rai-
vaamiseen pelloiksi. Direktiiviesityksen tavoitteena on rajoittaa perinteisten biopoltto-
aineiden käyttöä ja kannustaa sellaisten kehittyneiden biopolttoaineiden käyttöönottoa, 
joiden tuotannossa maankäyttömuodon muuttaminen ei ole tarpeen.40 
Komission ILUC-direktiiviehdotus otettiin jäsenvaltioissa ja Euroopan parlamentis-
sa (jäljempänä, parlamentti) vastaan positiivisesti, vaikka ILUC-ehdotuksen tarjoamista 
ratkaisumalleista ollaan unionissa toistaiseksi eri mieltä. Syyskuisessa äänestykses-
sä parlamentti ehdotti, että liikenteen 10 %:n tavoitteesta enintään 6 % voisi koostua 
ruoaksi taikka rehuksi kelpaavasta biomassasta tehdystä biopolttoaineesta ja ylipäänsä 
pelloilla viljeltävästä raaka-aineesta. Lisäksi enemmistö tuki ILUC-vaikutusten lasken-
nallista huomioimista kertoimien kautta. Lokakuussa 2013 parlamentti äänesti mandaa-
tin antamisesta direktiivin esittelijälle käydä kompromissineuvotteluita jäsenvaltioiden 
kanssa, mutta tätä mandaattia ei myönnetty. Näin ollen direktiiviehdotus menee parla-
mentin toiseen käsittelyyn. Toista käsittelyä joudutaan todennäköisesti odottamaan kun-
37  Energiamarkkinavirasto (EMV) muuttui Energiavirastoksi 1.1.2014 alkaen. Energiavirasto on kes-
tävyyslain 3 §:n mukainen toimivaltainen valvontaviranomainen.
38  Energiavirasto, Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 6, 15–36.
39  Dieselpolttoaineiden laadusta annetun direktiivin 98/70/EY ja uusiutuvista lähteistä peräisin olevan 
energian käytön edistämisestä annetun direktiivin 2009/28/EY muuttamisesta, KOM (2012) 595 lopul-
linen.
40  Ibid., s. 3. Ks. myös esimerkiksi U 76/2012 vp, s.2.
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nes uusi parlamentti on aloittanut toimessaan tulossa olevien europarlamenttivaalien jäl-
keen.41 Joulukuussa 2013 Euroopan Unionin neuvoston (Liikenne, televiestintä ja ener-
gia) istunnossa todettiin, että ”[j]oitakin kysymyksiä on kuitenkin vielä ratkaisematta, 
eikä poliittisen yhteisymmärryksen saavuttaminen ollut tässä vaiheessa mahdollista.”42 
Toukokuussa 2014 kokoontunut EU:n pysyvien edustajien komitea (Coreper) kuitenkin 
pääsi alustavaan sopuun direktiiviesityksestä. Coreperissa neuvotellun kompromissin 
keskeisiä elementtejä ovat perinteisten biopolttoaineiden rajoituksen lieventäminen 
7 %:iin liikenteen energiankulutuksesta vuonna 2020 sekä velvoite jäsenmaille asettaa 
kehittyneille biopolttoaineille kansallinen tavoite. Saavutettu yhteinen ILUC näkemys 
on tarkoitus vahvistaa lopullisesti EU:n energiaministereiden kokouksessa kesäkuus-
sa 2014.43 Sen jälkeen neuvottelut direktiivin lopullisesta muodosta jatkuvat syksyllä 
Euroopan parlamentin kanssa tulevan EU puheenjohtajamaan Italian johdolla. Teol-
lisuudelle ILUC asiassa aiheutunut viivästys kuitenkin merkitsi lisäaikaa muutoksiin 
sopeutumiselle, ottaen huomioon että eurooppalainen teollisuus on jo ehtinyt investoi-
da nykykäytännön mukaiseen, ensimmäisen sukupolven biopolttoaineita kannustavaan 
järjestelmään.  
Kestävästi tuotetut biopolttoaineet ovat varteenotettava vaihtoehto fossiilisille bio-
polttoaineille. ”Kestävät biopolttoaineet” ovat kuitenkin varsin vaikea sääntelykohde 
ja kestävyyskriteereiden mukana tulee joukko myös oikeudellisesti kiinnostavia haas-
teita.44 Tämän artikkelin seuraavissa kappaleissa tarkennetaan artikkelin fokusta voi-
massaolevaan, biopolttoaineiden kestävyyttä sekä kestävyyskriteereiden osoittamista 
sääntelevään järjestelmään.
2.3  Kestävyyskriteereiden täyttymisen osoittaminen
RES-direktiivin 18 artiklan mukaan jäsenvaltioiden on vaadittava talouden toimijoita 
(toiminnanharjoittajia) osoittamaan, että kestävyyskriteerit täyttyvät niiden biopolttoai-
neiden ja bionesteiden osalta, jotka lasketaan kansallisiin uusiutuvan energian tavoittei-
siin tai joita jäsenvaltio tukee taloudellisesti. Seuraavassa käydään läpi RES-direktiivin 
mahdollistamat kolme keinoa, jotka ovat toiminnanharjoittajien käytössä kestävyyden 
osoittamiseksi.
Ensinnäkin, RES-direktiivin 18 artiklan 3 kohdan mukaisesti jäsenvaltioiden on 
toteutettava toimenpiteitä sen varmistamiseksi, että toiminnanharjoittajat toimittavat 
luotettavaa tietoa ja saattavat pyynnöstä jäsenvaltion käyttöön tietojen pohjana käyte-
41  Euroopan parlamentin lainsäädäntöpäätöslauselma P7_TA-PROV(2013)0357, 11.9.2013.
42  Lehdistötiedote 17710/13, Neuvoston 3282. istunto, Liikenne, televiestintä ja energia, s. 2.
43  Työ- ja elinkeinoministeriö, Tiedote 112/2014 (28.5.2014).
44  Biopolttoaineiden EU oikeudellisesta sääntelystä tarkemmin ks. esimerkiksi Romppanen, Seita: 
Regulating Better Biofuels for the European Union. European Energy and Environmental Law Review 
21:3 (2012), s. 127–132.
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41  Euroopan parlamentin lainsäädäntöpäätöslauselma P7_TA-PROV(2013)0357, 11.9.2013.
42  Lehdistötiedote 17710/13, Neuvoston 3282. istunto, Liikenne, televiestintä ja energia, s. 2.
43  Työ- ja elinkeinoministeriö, Tiedote 112/2014 (28.5.2014).
44  Biopolttoaineiden EU oikeudellisesta sääntelystä tarkemmin ks. esimerkiksi Romppanen, Seita: 
Regulating Better Biofuels for the European Union. European Energy and Environmental Law Review 
21:3 (2012), s. 127–132.
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tyt lähtötiedot. Jäsenvaltioiden on vaadittava toiminnanharjoittajia teettämään riittävän 
tasoinen ”riippumaton tarkastus” toimitetuille tiedoille ja esittämään todisteet siitä, että 
näin on tehty. Tarkastuksessa on varmistettava, että talouden toimijoiden käyttämät 
järjestelmät ovat ”tarkkoja, luotettavia ja suojattu väärinkäytöksiltä”. RES-direktiivin 
18 artiklan 3 kohta voidaan toteuttaa esimerkiksi muodostamalla kansallinen järjestel-
mä, tai toteuttamalla muutoin artiklassa vaaditut toimenpiteet. Kaikilla jäsenvaltioilla 
ei ole kansallista järjestelmää. Jatkossa tässä artikkelissa viitataan kuitenkin selkeyden 
vuoksi yleisesti ”kansalliseen järjestelmään”. 
Kestävyyskriteereiden lähtökohtana on, että biopolttoaineiden kestävyyttä seura-
taan niin sanotusti pellolta moottoriin. Kuten yllä on esitetty, keskeistä kestävyyden 
arvioinnissa olisivat biopolttoaineen tai bionesteen elinkaaren aikainen kasvihuone-
kaasupäästövähennys sekä biopolttoaineen tai bionesteen raaka-aineen alkuperä.45 Bio-
polttoaineen koko tuotantoketjun tulee täyttää kestävyysvaatimukset. RES-direktiivin 
18 artiklassa edellytetään, että jäsenvaltioiden on varmistettava että toiminnanharjoit-
tajat toimittavat tiedot biopolttoaine- tai bioneste-erän kasvihuonekaasupäästövähen-
nyksen taikka biopolttoaineen tai bionesteen raaka-ainetta sisältävän erän elinkaaren 
aikaisen kasvihuonekaasupäästön laskemiseksi, sekä tiedot biopolttoaineen tai biones-
teen raaka-aineiden alkuperän kestävyyskriteerien täyttymisen selvittämiseksi. Lisäksi 
näiden tietojen tulee olla ulkopuolisen todentamat. Toiminnanharjoittajan on käytettävä 
myös niin kutsuttua ainetasemenetelmää46, joka mahdollistaa kestävyysominaisuuksil-
taan erilaisten biopolttoaine- tai bioneste-erien sekoittamisen ja näiden eri erien sisältä-
mien kestävyysominaisuuksien tietojen kirjaamisen. Kansallisesti toiminnanharjoittajan 
kestävyysjärjestelmää koskevat vaatimukset määritellään kestävyyslain 12 §:ssä, ja ne 
ovat yhtenevät RES-direktiivissä esitettyjen vaatimusten kanssa. Kestävyyslaissa tar-
kennetaan ainetaseen – käsitettä niin, että ainetaseessa seoksesta poistettujen ja siihen 
lisättyjen erien kestävyysominaisuuksien ja määrien on vastattava toisiaan (kestävyys-
lain 12 §).
Todentajien tehtävänkentän näkökulmasta tärkeä vaatimus asetetaan RES-direktii-
vin 18 artiklassa ja vastaavasti kestävyyslain 12 §:ssä, joissa edellytetään että raaka-ai-
neiden alkuperää koskevien menettelyjen sekä ainetaseen on oltava tarkkoja, luotettavia 
ja väärinkäytöksiltä suojattuja. Toiminnanharjoittajan on osoitettava kestävyysjärjestel-
mänsä vaatimustenmukaisuus todentajan lausunnolla (kestävyyslain 13 §).
Komission tunnustamat vapaaehtoiset järjestelmät ovat toinen RES-direktiivin mah-
dollistama todentamiskeino. Kestävyyslain 24 §:ssä säädetään, että toiminnanharjoitta-
ja, joka on ”sertifioitu tai hyväksytty Euroopan komission hyväksymän vapaaehtoisen 
kansallisen tai kansainvälisen järjestelmän mukaisesti, voi osoittaa biopolttoaine- ja 
45  HE 13/2013 vp, s.1 
46  Ainetasemenetelmä on yksi vaihtoehto erilaisista alkuperäketjumenetelmistä (chain of custody). 
Ks. Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista 2010/C 160/01, s. 5 sekä HE 
13/2013 vp, s. 28.
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raaka-aine-erien kestävyyskriteerien täyttymisen järjestelmän mukaisesti annetuilla to-
distuksilla tai tiedoilla siltä osin kuin komissio on katsonut järjestelmän sisältävän 6 §:n 
soveltamisen kannalta tarkkaa tietoa tai osoittavan biopolttoaine-erän täyttävän 
7–9 §:ssä säädetyt kestävyyskriteerit”.
Kolmantena todentamiskeinona ovat unionin ja kolmansien maiden välillä tehdyt 
kahden- tai monenväliset sopimukset, jotka komissio on tunnustanut tarkoitukseen so-
veltuviksi. Tällaisia sopimuksia ei ole toistaiseksi vielä tunnustettu. Biopolttoaineiden 
ja bionesteiden kestävyyden todentaminen tapahtuu toistaiseksi pääsääntöisesti joko 
kansallisten kestävyysjärjestelmien tai vaihtoehtoisesti komission tunnustamien vapaa-
ehtoisten järjestelmien kautta.47
2.4  Komission tunnustamat vapaaehtoiset (sertifiointi)järjestelmät
Pelkistetysti voidaan todeta että, toiminnanharjoittajat voivat valita, osoittavatko he kes-
tävyyskriteerien täyttymisen kansallisen järjestelmän mukaisesti vai liittymällä johon-
kin niin kutsutuista komission tunnustamista vapaaehtoisista järjestelmistä (voluntary 
certification schemes)48. ”Vapaaehtoisilla järjestelmillä” tarkoitetaan tyypillisesti yksi-
tyisten49 yritysten tuottamia ja hallinnoimia sertifiointijärjestelmiä, joiden usein kan-
sainvälinen toiminta yhdistää toiminnanharjoittajia ja biomassan tuottajia. Lisäksi toi-
minnassa voi olla mukana bioenergia-alan yrityksiä, kansalaisjärjestöjä, asiantuntijoita 
sekä julkisyhteisön toimijoita. Vapaaehtoisten järjestelmien kautta suoritettavassa ser-
tifioinnissa toiminnanharjoittajan kestävyysjärjestelmä todennetaan kestävyyskriteerei-
den vaatimusten mukaiseksi. Vapaaehtoiseen järjestelmään täytyy sisältyä erillinen to-
dentamisjärjestelmä, jossa vaatimustenmukaisuuden todentaa ulkopuolinen todentaja.50
On myös mahdollista, että toiminnanharjoittaja todentaa jonkin kestävyyskriteereistä, 
esimerkiksi päästövähennystä edellyttävän kriteerin, käyttäen kansallista järjestelmää ja 
osan, vaikkapa maankäytön muutosta koskevan kriteerin, käyttäen vapaaehtoista järjes-
47  Ks. myös komission kertomus edistymisestä uusiutuvien energialähteiden käytössä, KOM(2013) 
175 lopullinen sekä Analysis of Member State RED implementation, ECOFYS ja Institute for Euro-
pean Environmental Policy (IEEP), 13.12.2012, s. 9.
48  Tässä artikkelissa puhutaan selkeyden vuoksi ”vapaaehtoisista järjestelmistä”, sillä tämä termi on 
käytössä myös kansallisessa kestävyyslaissa.
49  Vapaaehtoiseksi järjestelmäksi voidaan kuitenkin tunnustaa esimerkiksi viranomaisen kehittämä 
järjestelmä, kuten on tunnustettu esimerkiksi Ruotsin viranomaisen kehittämä kasvihuonekaasupääs-
tölaskentaa koskeva laskentatyökalu Biograce.
50  RES-direktiivi edellyttää ulkopuolisen todentajan käyttämistä. Ks. esimerkiksi RES-direktiivin 
18 artiklan 3 kohta: ”on vaadittava talouden toimijoita teettämään riittävän tasoinen riippumaton tar-
kastus toimitetuille tiedoille ja esittämään todisteet siitä, että näin on tehty. Tarkastuksessa on varmis-
tettava, että talouden toimijoiden käyttämät järjestelmät ovat tarkkoja, luotettavia ja suojattu väärin-
käytöksiltä.” Ohjeissaan komissio tarkentaa vielä, että ”[j]ärjestelmään tulisi sisältyä todentamisjärjes-
telmä”. Ks. Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista, s. 3. 
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raaka-aine-erien kestävyyskriteerien täyttymisen järjestelmän mukaisesti annetuilla to-
distuksilla tai tiedoilla siltä osin kuin komissio on katsonut järjestelmän sisältävän 6 §:n 
soveltamisen kannalta tarkkaa tietoa tai osoittavan biopolttoaine-erän täyttävän 
7–9 §:ssä säädetyt kestävyyskriteerit”.
Kolmantena todentamiskeinona ovat unionin ja kolmansien maiden välillä tehdyt 
kahden- tai monenväliset sopimukset, jotka komissio on tunnustanut tarkoitukseen so-
veltuviksi. Tällaisia sopimuksia ei ole toistaiseksi vielä tunnustettu. Biopolttoaineiden 
ja bionesteiden kestävyyden todentaminen tapahtuu toistaiseksi pääsääntöisesti joko 
kansallisten kestävyysjärjestelmien tai vaihtoehtoisesti komission tunnustamien vapaa-
ehtoisten järjestelmien kautta.47
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175 lopullinen sekä Analysis of Member State RED implementation, ECOFYS ja Institute for Euro-
pean Environmental Policy (IEEP), 13.12.2012, s. 9.
48  Tässä artikkelissa puhutaan selkeyden vuoksi ”vapaaehtoisista järjestelmistä”, sillä tämä termi on 
käytössä myös kansallisessa kestävyyslaissa.
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telmää. Komission hyväksymät vapaaehtoiset järjestelmät on hyväksyttävä kaikissa jä-
senvaltioissa kestävyyden todentamisen menetelmiksi. Jos toiminnanharjoittaja osoittaa 
kestävyyskriteerien täyttymisen tunnustetusta vapaaehtoisesta järjestelmästä hankituilla 
todistuksilla, artiklan 18 kohdan 7 mukaan jäsenvaltio ei saa vaatia talouden toimijalta 
lisänäyttöä kestävyyskriteerien täyttymisestä siltä osin kun järjestelmän on katsottu ne 
kattavan. Tunnustettujen vapaaehtoisten sertifiointijärjestelmien onkin tarkoitus toimia 
keinona, jolla kevennetään toiminnanharjoittajille kestävyyden todentamisesta aiheutu-
vaa hallinnollista taakkaa. Tällä hetkellä komission tunnustamia vapaaehtoisia järjes-
telmiä on yhteensä 15. Viimeisimpänä hyväksyttyjen järjestelmien joukossa on Neste 
Oil:n oma järjestelmä, HVO Renewable Diesel Scheme, joka hyväksyttiin tammikuussa 
2014. Lisäksi useita järjestelmiä on tunnustamismenettelyssä.51
RES-direktiivin artiklan 18 mukaan vapaaehtoiset sertifiointijärjestelmät koskevat vain biopoltto-
aineita eivätkä ne sovellu bionesteisiin: ”[k]omissio voi katsoa, että vapaaehtoiset kansalliset tai 
kansainväliset järjestelmät, joissa asetetaan vaatimukset biomassatuotteiden tuotannolle, sisältävät 
17 artiklan 2 kohdan soveltamisen kannalta tarkkaa tietoa tai osoittavat, että biopolttoaine-erät 
täyttävät 17 artiklan 3–5 kohdassa asetetut kestävyyskriteerit.” Kansallisen kestävyyslain 24 § 
säätää vastaavasti vapaaehtoiset sertifiointijärjestelmät koskemaan vain biopolttoaine- tai raaka-
aine-eriä. Komission tiedonannossa vapaaehtoisista sertifiointijärjestelmistä ja oletusarvoista tode-
taan, että komissio ei voi bionesteiden osalta ”nimenomaisesti tunnustaa vapaaehtoisia järjestelmiä 
maasidonnaista kriteeriä koskevan tarkan tiedon lähteiksi. Jos komissio kuitenkin katsoo vapaa-
ehtoisen järjestelmän tarjoavan tarkkaa tietoa biopolttoaineista, komissio rohkaisee jäsenvaltioita 
hyväksymään kyseiset järjestelmät myös bionesteiden osalta”.52 RES-direktiivin mukaan komissi-
olla ei ole toimivaltaa hyväksyä bionesteitä koskevia järjestelmiä. Jos toiminnanharjoittaja käyttää 
EU:n komission hyväksymää vapaaehtoista järjestelmää osoittamaan bionesteen kestävyyden, tu-
lee toiminnanharjoittajan siitä huolimatta hakea kestävyysjärjestelmänsä hyväksymistä Energiavi-
rastolta. Tähän kestävyysjärjestelmän hyväksymiseen ja valvontaan sovelletaan muilta osin täysin 
samoja menettelyjä kuin mihin tahansa muuhun kestävyysjärjestelmään. Poikkeuksena on, että 
todentajan lausunnon kestävyysjärjestelmän vaatimustenmukaisuudesta voi korvata vapaaehtoisen 
järjestelmän mukaisella sertifikaatilla.53
Kun komissio saa pyynnön vapaaehtoisen järjestelmän tunnustamiseksi, se käynnistää 
arviointi- ja tunnustamismenettelyn. RES-direktiivin artiklan 18 kohdassa 5 edellyte-
tään, että komissio voi katsoa vapaaehtoisen järjestelmän sisältävän tarkkaa tietoa tai 
täyttävän kestävyyskriteerit vain, jos järjestelmä täyttää ”asianmukaiset luotettavuu-
delle, läpinäkyvyydelle ja riippumattomille tarkastuksille asetetut vaatimukset.” Vaikka 
komission tunnustamismenettelyä tarkennetaan vapaaehtoisista järjestelmistä ja oletus-
arvoista annetussa tiedonannossa54, jää menettely kuitenkin varsin avoimeksi. RES-di-
51  Muita hyväksyttyjä vapaaehtoisia järjestelmiä ovat esimerkiksi ISCC (International Sustainability 
and Carbon Certification) ja Bonsucro EU järjestelmät. Ajantasainen listaus löytyy komission internet-
sivuilta, http://ec.europa.eu/energy/renewables/biofuels/sustainability_schemes_en.htm (6.2.2014).
52  Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista, s. 6.
53  HE 13/2013 vp, s. 36–37 sekä Energiaviraston tiedote 4.12.2013.
54  Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista, s. 2–6.
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rektiivissä ei anneta tarkempia säännöksiä arviointi- ja tunnustamismenettelystä, tie-
donanto ei ole oikeudellisesti sitova eikä tiedonannossa mainita lainkaan esimerkiksi 
yleisön osallistumismahdollisuuksia. Ei ole myöskään tiedossa, mitä standardeja vasten 
tai kuinka komissio tarkastaa luotettavuuden, läpinäkyvyyden ja riippumattomuuden 
vaatimukset.55 
Käytännössä kestävyyskriteereillä voi olla vaikutusta markkinoilla olevien biopolt-
toaineiden kestävyyteen vain tilanteessa, jossa kestävyyskriteerit välittyvät vapaaeh-
toisten järjestelmien kautta niitä soveltaville tahoille. Hyväksyttyjen vapaaehtoisten 
järjestelmien on vastattava RES-direktiivin kestävyyskriteereihin yhdenmukaisesti sekä 
täsmällisesti. Komission arviointi- ja tunnustamismenettelyssä RES-direktiivin kestä-
vyyskriteereitä käytetään benchmarkkina, joita vasten sertifiointijärjestelmissä olevat 
standardit tai muut kestävyyden mittarit arvioidaan.56 Arviointi- ja tunnustamisme-
nettelyn kautta on pystyttävä varmistumaan siitä, että sertifiointijärjestelmät vastaavat 
RES-direktiivin kestävyyskriteerien vaatimuksiin. Toisin sanoen, komission on menet-
telyssään pystyttävä luottamaan sertifiointijärjestelmän kapasiteettiin biopolttoainei-
den RES-direktiivin edellyttämän kestävyyden mittaajana. On myös huomattava, että 
komission ja vapaaehtoisten järjestelmien osalta on tunnistettavissa kaksi delegaation 
tasoa: ensimmäinen komissiolta vapaaehtoisille järjestelmille, sekä toinen vapaaehtoi-
silta järjestelmiltä yksityisille todentajille. Benchmarkkausta koskevat huomiot liittyvät 
ensiksi mainittuun.57
On arvioitu, että huolellinen arviointi- ja tunnustamismenettely voi toimia tehok-
kaana ”portinpitäjänä” biopolttoaineiden todentamisprosessissa. Arviointi- ja tunnusta-
mismenettelyssä voitaisiin huolehtia siitä, että vain kestävyyskriteerien kanssa linjassa 
olevien järjestelmien kriteereillä sertifioitaisiin biopolttoaineita. Tämän toteutuminen 
kuitenkin on riippuvainen siitä, kuinka tarkka komissio on arviointi- ja tunnustamisme-
nettelyssään.58 Tästä näkökulmasta tarkasteltuna komission arviointi- ja tunnustamis-
55  Romppanen, Seita:  The EU’s Biofuels: Certified as Sustainable? Renewable Energy Law and Poli-
cy Review 3:3 (2012/2), s. 179. Ks. myös Nastasi, Giuseppe: Achieving credible EU-wide verification 
of biofuel sustainability. ClientEarth briefing. November 2013, s. 1.
56  RES-direktiivin lähestymistapaa kuvataan myös niin kutsutuksi meta-standardisääntelyksi. RES-
direktiivin kontekstissa tämä merkitsee sitä, että kestävyyskriteereitä (meta-standardia) käytetään 
benchmarkkina, eli vertailuarvona jota vasten kunkin vapaaehtoisen järjestelmän kestävyyden mit-
tareita arvioidaan. Lin, Jolene: The Environmental Regulation of Biofuels: Limits of the Meta-stan-
dard Approach. 4:1 Carbon and Climate Law Review (2011), s. 34–41. Meta-standardisääntely, tai 
metasääntely, voidaan nähdä myös yhdeksi yhteissääntelyn muodoksi. Ks. esimerkiksi Sorsa, Kaisa: 
Itsesääntely ja yhteissääntely arvoketjussa. Toimialakohtaista tarkastelua. Helsinki 2009, s. 87 ja Tala, 
Jyrki: Lainvalmistelu ja sääntelyn vaihtoehdot. Oikeuspoliittisen tutkimuslaitoksen tutkimustiedon-
antoja 115. Helsinki 2012, s. 28–31.  Ks. laajemmin yhteissääntelystä RES-direktiivin kontekstissa 
Romppanen, Seita: The Role and Relevance of Private Actors in EU Biofuel Governance. Review of 
European Community & International Environmental Law (RECIEL) 22 (3) 2013, s. 348–351.  
57  Lin, Jolene: Governing Biofuels: A Principal-Agent Analysis of the European Union Biofuels Cer-
tification Regime and the Clean Development Mechanism. Journal of Environmental Law 24:1 (2012) 
s. 60–66.
58  Lin 2011, s. 34. Ks. myös Romppanen 2012/2, s. 179.
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55  Romppanen, Seita:  The EU’s Biofuels: Certified as Sustainable? Renewable Energy Law and Poli-
cy Review 3:3 (2012/2), s. 179. Ks. myös Nastasi, Giuseppe: Achieving credible EU-wide verification 
of biofuel sustainability. ClientEarth briefing. November 2013, s. 1.
56  RES-direktiivin lähestymistapaa kuvataan myös niin kutsutuksi meta-standardisääntelyksi. RES-
direktiivin kontekstissa tämä merkitsee sitä, että kestävyyskriteereitä (meta-standardia) käytetään 
benchmarkkina, eli vertailuarvona jota vasten kunkin vapaaehtoisen järjestelmän kestävyyden mit-
tareita arvioidaan. Lin, Jolene: The Environmental Regulation of Biofuels: Limits of the Meta-stan-
dard Approach. 4:1 Carbon and Climate Law Review (2011), s. 34–41. Meta-standardisääntely, tai 
metasääntely, voidaan nähdä myös yhdeksi yhteissääntelyn muodoksi. Ks. esimerkiksi Sorsa, Kaisa: 
Itsesääntely ja yhteissääntely arvoketjussa. Toimialakohtaista tarkastelua. Helsinki 2009, s. 87 ja Tala, 
Jyrki: Lainvalmistelu ja sääntelyn vaihtoehdot. Oikeuspoliittisen tutkimuslaitoksen tutkimustiedon-
antoja 115. Helsinki 2012, s. 28–31.  Ks. laajemmin yhteissääntelystä RES-direktiivin kontekstissa 
Romppanen, Seita: The Role and Relevance of Private Actors in EU Biofuel Governance. Review of 
European Community & International Environmental Law (RECIEL) 22 (3) 2013, s. 348–351.  
57  Lin, Jolene: Governing Biofuels: A Principal-Agent Analysis of the European Union Biofuels Cer-
tification Regime and the Clean Development Mechanism. Journal of Environmental Law 24:1 (2012) 
s. 60–66.
58  Lin 2011, s. 34. Ks. myös Romppanen 2012/2, s. 179.
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menettely onkin keskeisessä roolissa. Tällä hetkellä menettely kuitenkaan ei mahdollis-
ta yleisön osallistumista, eikä se anna tietoja menettelystä ja siinä käytetyistä arvioinnin 
mittareista. Tältä pohjalta ei myöskään voida arvioida komission arviointi- ja tunnusta-
mismenettelyn tarkkuutta tai vaativuutta. Näin ollen jää myös epäselväksi, täyttyvätkö 
RES-direktiivin artiklan 18 kohdan 5 edellyttämät luotettavuuden, läpinäkyvyyden ja 
riippumattomuuden vaatimukset järjestelmiä tunnustettaessa.
3 Suomen kansallinen järjestelmä 
3.1  Biopolttoainelainsäädäntö kokonaisuutena
3.1.1 Uuden kestävyyslain soveltamisala ja suhde muuhun lainsäädäntöön
Kestävyyslain soveltamisala määritellään lain 1 §:ssä, jonka mukaan kestävyyslaissa 
säädetään biopolttoaineille ja bionesteille asetettavista vaatimuksista ja vaatimustenmu-
kaisuuden osoittamisesta. Kestävyyslaki ei ole yksinään velvoittava laki. Suomen kan-
sallinen järjestelmä on rakennettu siten, että velvoite kestävyyden osoittamiseen tulee 
toiminnanharjoittajalle muun lainsäädännön tai valtionavustuspäätöksen kautta.59 Kestä-
vyyslain 2 § mukaisesti lakia sovelletaan ”biopolttoaineisiin ja bionesteisiin sen mukaan 
kuin biopolttoaineiden käytön edistämisestä liikenteessä annetussa laissa (446/2007), 
nestemäisten polttoaineiden valmisteverosta annetussa laissa (1472/1994), päästökaup-
palaissa (311/2011) ja lentoliikenteen päästökaupasta annetussa laissa (34/2010) sääde-
tään” sekä ”myös biopolttoaineisiin ja bionesteisiin, joiden käyttöä tai tuotantoa kos-
kevaan investointihankkeeseen on valtionavustuslain (688/2001) tai muun lain nojalla 
myönnetty valtionavustusta”. 
Näin ollen, Suomessa biopolttoaineita (ja bionesteitä) koskeva lainsäädäntö koostuu 
useamman lain muodostamasta sääntelykokonaisuudesta. Nestemäisiä biopolttoaineita60 
koskevat erityisesti jakeluvelvoitelaki sekä nestemäisten polttoaineiden valmisteverosta 
annettu laki. 61 Samanaikaisesti lain voimaan tulon kanssa julkaistiin myös lakia täyden-
tävä ja tarkentava Energiaviraston ohjeistus62. Energiaviraston ohjeistusta käsitellään 
tarkemmin jäljempänä tässä artikkelissa. 
59  Ks. myös HE 13/2013, s. 13.
60  Bionesteiden kannalta olennaisia säädöksiä tässä sääntelykokonaisuudessa ovat päästökauppalaki 
ja lentoliikenteen biopolttoaineiden osalta lentoliikenteen päästökaupasta annettu laki.
61  Jakeluvelvoitelakiin sisältyvä sääntely sovitettiin yhteen kestävyyslain säännösten kanssa, ks. jake-
luvelvoitelain 2 §:n 5, 5a ja 5b kohdat, 5 § 3 mom. sekä 7 § 3 mom. Myös nestemäisten polttoaineiden 
valmisteverolakiin tehtiin vastaavanlaiset muutokset (lain 2 §:n 27 kohdan a ja b alakohta ja 28 kohta 
sekä 4 §:n 3 mom.). Lisäksi päästökauppalakiin (56 a §) ja lentoliikenteen päästökauppalakiin (11 a §) 
lisättiin viittaukset kestävyyden osoittamisesta kestävyyslain mukaisesti.
62  Energiaviraston Toiminnanharjoittajan kestävyyskriteeriohje 2013, Prosessiohjeistus toiminnan-
harjoittajalle 2013 sekä Todentajaohje 2013. Ohjeet ovat ladattavissa Energiaviraston internetsivuilta, 
kohdasta Ohjeet ja lomakkeet, http://www.energiavirasto.fi/ohjeet-ja-lomakkeet (20.2.2014). 
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Kestävyyslain ensisijaisena tarkoituksena on säätää RES-direktiivin mukaiset kestä-
vyyskriteerit osaksi Suomen lainsäädäntöä, sekä määritellä kuinka niiden täyttyminen 
osoitetaan.63 Kestävyyslailla määritellään myös Suomen kansallisen järjestelmän mu-
kaiset kestävyyden osoittamisen keinot – kuinka osoitetaan biopolttoaineiden kestävä 
tuotanto, kuinka sitä seurataan, kuka sitä valvoo ja mitkä ovat viranomaisvalvonnan 
muodot.
3.1.2 Muu lainsäädäntö
Suomen strategia liikenteen uusiutuvan energian 20 %:n tavoitteen saavuttamiseksi 
perustuu pääosin jakeluvelvoitteeseen, jolla suuret liikennepolttoaineiden jakelijat vel-
voitetaan seuraamusmaksun (jakeluvelvoitelain 3 ja 11 §) uhalla jakelemaan biopoltto-
aineita. Jakeluvelvoitelain 5 §:n mukaan jakelijan tulee toimittaa kulutukseen biopoltto-
aineita polttoaineiden energiasisältöön perustuen. Jakeluvelvoite on 6 % vuoteen 2014 
asti, nousten sen jälkeen tasaisesti 20 %:in vuoteen 2020 mennessä. Jakeluvelvoitelain 
5 §:n 2 momentin mukaan jätteistä tai tähteistä taikka syötäväksi kelpaamattomasta sel-
luloosasta tai lignoselluloosasta koostuvan energiasisällön lasketaan täyttävän jakelu-
velvoitetta kaksinkertaisena.64 Tätä kutsutaan myös tuplalaskennaksi.65
Yhtenä RES-direktiivin tavoitteena on biopolttoaineiden raaka-ainepohjan laajen-
taminen. Raaka-ainevalikoimaa monipuolistaville biopolttoaineille tulisi antaa erityi-
nen painoarvo kansallisissa biopolttoainevelvoitteissa, sillä tällä voitaisiin keskeisesti 
edistää näiden biopolttoaineiden kaupallista kilpailukykyä. Tukijärjestelmiään raken-
taessaan jäsenvaltiot voivat edistää sellaisten biopolttoaineiden käyttöä, jotka tarjoa-
vat lisähyötyjä. Tällaisia lisähyötyjä ovat esimerkiksi jätteistä, tähteistä muiden kuin 
ruokakasvien selluloosasta, lignoselluloosasta tai levästä tuotetusta biopolttoaineesta 
saatavat monimuotoistamishyödyt.66 RES-direktiivi jättää kuitenkin tulkinnanvaraiseksi 
sen, mitkä raaka-aineet katsotaan tuplalaskettaviksi. Tulkinnat jäsenvaltioiden välillä 
vaihtelevat, eikä kaikissa jäsenvaltioissa myöskään ole implementoitu tuplalaskentaa.67 
Lisäksi, tuplalaskettavien raaka-aineiden alkuperän varmennus on myös nähty hyvin 
tärkeäksi. Useissa jäsenvaltioissa on otettu käyttöön lisävaatimuksia tuplalaskettavien 
63  HE 13/2013, s. 1. Kestävyyslain 1 §:n soveltamisalan mukaan kestävyyslaissa säädetään biopoltto-
aineille ja bionesteille asetettavista vaatimuksista ja vaatimuksenmukaisuuden osoittamisesta.
64  Jakeluvelvoitelain 5 §:n mukaan ”Jakelija on velvollinen toimittamaan biopolttoaineita kulutuk-
seen.
Biopolttoaineiden energiasisällön osuus jakelijan kulutukseen toimittamien moottoribensiinin, die-
selöljyn ja biopolttoaineiden energiasisällön kokonaismäärästä (jakeluvelvoite) tulee olla vähintään: 
1) 6,0 prosenttia vuosina 2011–2014; 2) 8,0 prosenttia vuonna 2015; 3) 10,0 prosenttia vuonna 2016; 
4) 12,0 prosenttia vuonna 2017; 5)15,0 prosenttia vuonna 2018; 6) 18,0 prosenttia vuonna 2019; 7) 
20,0 prosenttia vuonna 2020 ja sen jälkeen.”
65  ”Tuplalaskettavat biopolttoaineet”. Ks. myös HE 13/2013 vp, s. 15.
66  RES-direktiivi, esipuheen kohdat 87 ja 89.
67  Esimerkiksi Ruotsi ei ole sisällyttänyt lainsäädäntönsä tuplalaskentaa. HE 13/2013 vp, s. 10.
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raaka-aineiden alkuperän varmennuksen suhteen. Näin on tehty myös siinä tapauksessa, 
että kestävyys on osoitettu komission hyväksymän vapaaehtoisen järjestelmän kautta. 
Viranomaistasolla on ollut jokseenkin epäselvää se, että katsotaanko vapaaehtoisten jär-
jestelmien kattavan tuplalaskennan raaka-aineiden alkuperän varmennuksen.
Kansallisessa kestävyyslaissa jätteen, prosessitähteen ja tähteen määritelmät ava-
taan lain 4 §:ssä. Ennen kestävyyslain voimaantuloa Tullihallitus oli toimivaltainen 
viranomainen päättämään raaka-aineiden tuplalaskennasta. Päätökset ovat perustuneet 
tapauskohtaiseen harkintaan ja kokonaisarviointiin.68 Kestävyyslain voimaantulon jäl-
keen siitä, mikä raaka-aine katsotaan tuplalaskettavaksi, päättää Energiavirasto. Ener-
giavirasto voi toiminnanharjoittajan hakemuksesta antaa kestävyyslain 38 §:n mukaisen 
ennakkotiedon siitä, katsotaanko raaka-aine tuplalaskettavaksi. Ennakkotietopäätöksen 
osalta on kuitenkin mainittava niihin liittyvä tulkinnanvaraisuus ja tapauskohtaisuus. 
Kuten yllä on mainittu, tuplalaskentaa koskevia säännöksiä ei ole kaikkialla EU:ssa edes 
implementoitu. Toiminnan ollessa kansainvälistä tämä voi johtaa siihen, että Suomes-
sa katsotaan tuplalaskettavaksi polttoaine, jota toisessa järjestelmässä ei katsota tupla-
laskettavaksi ja päinvastoin. Suomessa tuplalaskettaviksi katsottavista raaka-aineista ei 
ole olemassa positiivista taikka negatiivista listausta ja tuplalaskentaa koskevat säännöt 
jäävätkin nykyisellään jokseenkin epäselviksi erityisesti ulkomaisten toimijoiden näkö-
kulmasta.
Jäte- tai tähdestatuksella on toiminnanharjoittajalle muitakin merkityksiä. Mikäli raaka-aine kat-
sotaan jätteeksi tai prosessitähteeksi, siitä valmistettavan biopolttoaineen tulee kestävyyslain 5 §:n 
mukaan täyttää ainoastaan kasvihuonekaasupäästövähennystä koskeva kestävyyskriteeri. Tämä 
tarkoittaa sitä, että raaka-aineen alkuperää koskevia kriteereiden täyttymistä ei siinä tapauksessa 
tarvitse osoittaa eikä kestävyysjärjestelmään tarvitse sisällyttää niitä lainkaan. Lisäksi, jätteestä tai 
tähteestä valmistettavan biopolttoaineen elinkaaren aikainen kasvihuonekaasupäästölaskenta alkaa 
vasta jätteen tai tähteen keräilypisteeltä. Raaka-aineen tuotannon kasvihuonekaasupäästöjä ei näin 
ollen tarvitse laskea mukaan biopolttoaineen elinkaaren päästöihin.69 
Biopolttoaineiden käyttöön kannustaa myös energiaverotus. Nestemäisten polttoainei-
den valmisteverosta annetun lain 2 §:n 27 kohdan mukaan kestävästä biopolttoaineesta 
maksettava hiilidioksidivero on puolet fossiilisen polttoaineen hiilidioksidiverosta. Li-
säksi jätteestä, tähteestä, syötäväksi kelpaamattomasta selluloosasta tai lignoselluloo-
sasta tuotetusta biopolttoaineesta ei makseta hiilidioksidiveroa lainkaan.70
Myös päästökauppa katsotaan RES-direktiivin mukaiseksi tukijärjestelmäksi. Pääs-
tökauppalain 56a §:n (396/2013) ja lentoliikenteen päästökaupasta annetun lain 11a §:n 
68  HE 13/2013 vp, s. 6–7.
69  HE 13/2013 vp, s. 19 ja 21. Ks. Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 7–9. 
70  Nestemäisten polttoaineiden valmisteverosta annetun lain 2 §:n 27 a-kohdassa määritellään R tuot-
teeksi kestävä biopolttoaine ja 27 §:n b-kohdassa T tuotteeksi kestävä biopolttoaine, joka on tuotettu 
jätteestä, tähteestä, syötäväksi kelpaamattomasta selluloosasta tai lignoselluloosasta. Saman lain liit-
teenä olevassa verotaulukossa vero eri R- ja T-tuotteille.
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(397/2013) mukaan toiminnanharjoittaja voi ilmoittaa biopolttoaineen tai bionesteen 
päästökertoimeksi nollan. Näiden lakisääteisten velvoitteiden ja kannustimien lisäksi 
työ- ja elinkeinoministeriö on myöntänyt taloudellista tukea useille tuotantolaitoksille.
Valtionavustuksen osalta kestävyyslain noudattamista koskeva velvoite on sisälly-
tetty valtionavustusta koskevaan päätökseen. Kestävyyslain 2 §:n 2 momentin mukaan 
valtionavustuspäätöksessä voidaan tarkemmin määrätä, miten kestävyyskriteerien täyt-
tymisen osoittamista koskevaa 12–25 §:ää sovelletaan tuettavaan investointihankkee-
seen. Valtionavustuspäätöksessä selvitetään myös tuen saajan velvollisuus selvittää tuen 
myöntäjälle, miten kestävyyskriteerien täyttyminen on osoitettu.
Suomen biopolttoaineita ja bionesteitä koskevan sääntelykokonaisuuden muodos-
tavat tässä alaluvussa mainitut säädökset, sekä edellä kuvattu kestävyyslaki yhdessä. 
Mikäli toiminnanharjoittajan intressissä on laskea biopolttoaine täyttämään jakeluvel-
voitelain 5 §:n 1 momentin mukaista jakeluvelvoitetta, toiminnanharjoittajan tulee ja-
keluvelvoitelain 5 § 2 momentin nojalla osoittaa jakeluvelvoitteeseen laskettavan bio-
polttoaineen kestävyys kestävyyslain mukaisesti. Biopolttoaineen kestävyys on samoin 
osoitettava kestävyyslain mukaisesti myös veroedun, päästökaupan nollapäästökertoi-
men ja valtiontukipäätösten kohdalla. On huomattava, että vaikka liikenteen biopoltto-
aineiden käyttöä edistetään muillakin keinoilla, on jakeluvelvoite ainoa velvoittava ja 
sanktioitu edistämiskeino.71
Seuraavaksi siirrytään tarkastelemaan yksityiskohtaisemmin Suomen kansallista 
biopolttoaineiden kestävyyttä ja kestävyyden osoittamista koskevaa järjestelmää. Suo-
men kansallisen järjestelmän ydin muodostuu ensinnäkin toiminnanharjoittajan omaan 
seurantaan ja valvontaan pohjautuvasta kestävyysjärjestelmästä, toiseksi riippumatto-
man ja puolueettoman todentajan tarkastustoiminnasta ja kolmanneksi viranomaisen 
kontrollista, joka tarvittaessa ulottuu molempiin edellä mainittuihin.
3.2  Toiminnanharjoittajan kestävyysjärjestelmä
 3.2.1 Toiminnanharjoittajan määritelmä
Kestävyyslain 12 § 1 momentin mukaan toiminnanharjoittajalla on oltava kestävyyskri-
teerien noudattamista koskeva järjestelmä (toiminnanharjoittajan kestävyysjärjestelmä), 
jollei kestävyyskriteerien täyttymistä osoiteta 24 §:ssä tarkoitettujen komission hyväk-
symien vapaaehtoisten järjestelmien kautta. Suomessa tarkoituksenmukaisimpana kes-
tävyyden osoittamisen keinona biopolttoainemarkkinoille nähtiin toiminnanharjoittajan 
omaan kestävyysjärjestelmään perustuva kansallinen järjestelmä. Koska Suomessa on 
hyvin erilaisia toimijoita biopolttoaine- ja bionestesektorilla, voi toiminnanharjoittaja 
omassa kestävyysjärjestelmässään laatia biopolttoaineita, bionesteitä tai niiden raaka-
71  Velvoitteen tehostamiseksi sen laiminlyönnistä on jakeluvelvoitelain 11 §:ssä säädetty maksetta-
vaksi seuraamusmaksu, joka on 0,04 euroa megajoulelta.
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aineita koskevaan liiketoimintaansa parhaiten soveltuvan järjestelmän. Mahdollisuuk-
sien mukaan kestävyysjärjestelmä olisi myös liitettävissä esimerkiksi toiminnanharjoit-
tajan käytössä olevaan laatujärjestelmään.72
Kestävyyslain mukainen toiminnanharjoittaja on se, johon edellisessä jaksossa kuvat-
tu kestävyyden osoittamista koskeva velvoite kohdistuu. Kestävyyslain 4 § 9 momentin 
mukaan toiminnanharjoittajalla tarkoitetaan oikeushenkilöä tai luonnollista henkilöä, 
joka tuottaa, valmistaa, tuo maahan, luovuttaa kulutukseen tai käyttää raaka-ainetta, 
biopolttoainetta, bionestettä tai niitä sisältäviä polttoaineita tai tosiasiallisesti määrää 
toiminnasta ja johon lakia sovelletaan 2 §:n nojalla.73 Toiminnanharjoittajia olisivat 
muun muassa jakeluvelvoitelaissa tarkoitettu jakelija, polttoaineverolain biopolttoainei-
ta tai bionesteitä koskevien säännösten nojalla verovelvollinen sekä päästökauppalaissa 
tarkoitettu toiminnanharjoittaja, joka lain soveltamisalaan kuuluvassa laitoksessa käyt-
tää bionesteitä ja päästöselvityksessä ilmoittaa niiden päästökertoimeksi nollan. Toi-
minnanharjoittaja on myös 2 §:n 2 momentissa tarkoitettu valtionavustuksen saaja.74
Toiminnanharjoittajan määritelmä on merkityksellinen kestävyyslain soveltamisen 
kannalta. Kuka tahansa ei voi osoittaa tuotteensa kestävyyttä kestävyyslain mukaan 
– kestävyyslain mukaiset keinot ja menetelmät ovat avoinna ainoastaan lain mukaisil-
le toiminnanharjoittajille. Kestävyyslain 12 §:n perusteluissa viitataan 4 §:n 9 kohdan 
mukaiseen toiminnanharjoittajan määritelmään, ja todetaan, että toiminnanharjoittajina 
tulevat kysymykseen vain ne, joihin lakia sovelletaan 2 §:n nojalla.75 Kestävyysjärjes-
telmän hyväksymistä ei kestävyyslain mukaan voi siis hakea muu kuin kestävyyslain 
mukainen toiminnanharjoittaja.
Myös kestävyyslain 38 §:n mukaista ennakkotietoa voi hakea ainoastaan lain mää-
ritelmän mukainen toiminnanharjoittaja. Ennakkotiedolla tarkoitetaan Energiaviraston 
antamaa sitovaa päätöstä siitä, pidetäänkö tiettyä raaka-ainetta tuplalaskettavana sovel-
lettaessa jakeluvelvoitelakia tai valmisteverolakia. Ennakkotietoa on haettava Energiavi-
rastolta. Ennakkotietoa koskevan lainkohdan yksityiskohtaisissa perusteluissa todetaan, 
että hakemuksen voi tehdä ”sekä jakeluvelvoitelaissa tarkoitettu jakelija että muu toi-
minnanharjoittaja.”76 On huomattava, että rajaus saattaa jättää ulkopuolelle esimerkiksi 
mahdolliset uudet, toimintaansa vasta suunnittelevat toimijat. Uusien toimijoiden näkö-
kulmasta rajaus voi näyttäytyä ongelmallisena tilanteessa, jossa uusi toimija suunnitte-
lee hyödyntävänsä mahdollisesti tuplalaskettavaa raaka-ainetta.  Tuplalaskettavuuteen 
ei voi kuitenkaan saada ennakkotietoa ennen kuin uusi toimija täyttää lain mukaisen 
toiminnanharjoittajan määritelmän, ja tämä voi toteutua mahdollisesti vasta, kun toi-
minta käynnistetään.
72  HE 13/2013 vp, s. 15.
73  RES-direktiivissä käytetään termiä ”talouden toimija”. Direktiivissä ei tarkenneta ”talouden toimi-
jan” määritelmää. Kansallisessa järjestelmässä talouden toimijalla tarkoitetaan toiminnanharjoittajaa.
74  HE 13/2013 vp, s. 20.
75  HE 13/2013 vp, s. 26–27.
76  HE 13/2013 vp, s. 44.
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Energiavirasto on ennakkotietohakemuksia koskevassa ratkaisukäytännössään kat-
sonut, että ennakkotiedon hakijan on täytettävä edellä kuvattu toiminnanharjoittajan 
määritelmä. Tämän viranomaistulkinnan puolesta puhuu myös se, että mainittu seikka 
on ollut työ- ja elinkeinoministeriön tiedossa jo lain valmisteluvaiheessa.77 Kahdesta 
Energiaviraston ennakkotiedon hakijoiden rajaamista koskevasta ratkaisusta on valitet-
tu ja tätä artikkelia kirjoittaessa valitusprosessi on vielä kesken.78 Näin ollen asiasta ei 
voida tässä esittää vielä laajempia johtopäätöksiä.
Lähtökohtaisesti kestävyyslain mukainen keinovalikoima on avoinna vain niil-
le, joilla on lain mukaan velvoite kestävyyden osoittamiseen. Kysymys kestävyyslain 
mukaisten keinojen mahdollistamisesta myös muille kuin toiminnanharjoittajille vaa-
tisi muutoksia lainsäädäntöön. Biopolttoaineen koko elinkaaren kattavaa kestävyyden 
osoittamista voisi tietyissä tapauksissa olla järkevä ketjuttaa siten, että raaka-aineen toi-
mittajalla olisi oma kestävyysjärjestelmänsä, jonka tuottamasta kestävyystodistuksesta 
alkaisi seuraavan toiminnanharjoittajan (esimerkiksi valmistajan) kestävyysjärjestelmä. 
Esimerkiksi komission hyväksymät vapaaehtoiset järjestelmät toimivat mainitun kal-
taisella ”ketjuttamisperiaatteella.” Suomessa kansallisessa järjestelmässä loppukäyttäjä 
(toiminnanharjoittaja) on vastuussa koko tuotantoketjun kestävyydestä.
3.2.2 Toiminnanharjoittajan kestävyysjärjestelmän vaatimukset
Suomen kansallisen järjestelmän ydin on toiminnanharjoittajan kestävyyskriteerien 
noudattamista koskeva kestävyysjärjestelmä, joka kattaa koko biopolttoaineen tai bio-
nesteen tuotantoketjun. 
Toiminnanharjoittajan kestävyysjärjestelmän tulisi kestävyyslain 12 §:n 2 momentin 
1 kohdan nojalla sisältää biopolttoaine- tai bioneste-erän kasvihuonekaasupäästövähen-
nyksen laskemista ja erän 6 §:ssä säädetyn kestävyyskriteerin täyttymisen selvittämistä 
koskevat tiedot, tai raaka-aine-erän kasvihuonekaasupäästön laskemista koskevat tiedot. 
Kestävyysjärjestelmän kautta tulee myös käydä ilmi, että raaka-aineiden alkuperä täyt-
tää 7–9 §:ssä säädetyt, biologista monimuotoisuutta sekä maankäyttöä koskevat kestä-
vyyskriteerit. 
Biopolttoaineen tai bionesteen kasvihuonekaasupäästövähenemän voi lähtökohtai-
sesti laskea käyttämällä todellisia arvoja (jolloin toiminnanharjoittaja laskee arvot itse), 
mutta myös käyttämällä RES-direktiivin liitteen V mukaisia oletusarvoja.79 Suomessa 
viljellylle biopolttoaineen raaka-aineelle (vehnä ja rapsi) ei näitä oletusarvoja kuiten-
kaan saa käyttää, sillä päästöt ovat oletusarvoja korkeammat matalamman satotason ta-
77  Energiamarkkinaviraston lausunto biopolttoaineiden ja bionesteiden kestävyyttä koskevasta halli-
tuksen esitysluonnoksesta. Dnro 1152/010/2012, 24.10.2012, s. 4–5.
78  Turun HaO 11.12.2013 t. 01935/13/7207 ja Oulun HaO 16.12.2013 t. 01147/13/7299.
79  Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 15. Ks. myös Komission tiedonanto vapaaeh-
toisista järjestelmistä ja oletusarvoista, s. 6–7.
 Arvioita biopolttoaineiden kestävyyttä ja kestävyyden osoittamista koskevasta ... 79
Energiavirasto on ennakkotietohakemuksia koskevassa ratkaisukäytännössään kat-
sonut, että ennakkotiedon hakijan on täytettävä edellä kuvattu toiminnanharjoittajan 
määritelmä. Tämän viranomaistulkinnan puolesta puhuu myös se, että mainittu seikka 
on ollut työ- ja elinkeinoministeriön tiedossa jo lain valmisteluvaiheessa.77 Kahdesta 
Energiaviraston ennakkotiedon hakijoiden rajaamista koskevasta ratkaisusta on valitet-
tu ja tätä artikkelia kirjoittaessa valitusprosessi on vielä kesken.78 Näin ollen asiasta ei 
voida tässä esittää vielä laajempia johtopäätöksiä.
Lähtökohtaisesti kestävyyslain mukainen keinovalikoima on avoinna vain niil-
le, joilla on lain mukaan velvoite kestävyyden osoittamiseen. Kysymys kestävyyslain 
mukaisten keinojen mahdollistamisesta myös muille kuin toiminnanharjoittajille vaa-
tisi muutoksia lainsäädäntöön. Biopolttoaineen koko elinkaaren kattavaa kestävyyden 
osoittamista voisi tietyissä tapauksissa olla järkevä ketjuttaa siten, että raaka-aineen toi-
mittajalla olisi oma kestävyysjärjestelmänsä, jonka tuottamasta kestävyystodistuksesta 
alkaisi seuraavan toiminnanharjoittajan (esimerkiksi valmistajan) kestävyysjärjestelmä. 
Esimerkiksi komission hyväksymät vapaaehtoiset järjestelmät toimivat mainitun kal-
taisella ”ketjuttamisperiaatteella.” Suomessa kansallisessa järjestelmässä loppukäyttäjä 
(toiminnanharjoittaja) on vastuussa koko tuotantoketjun kestävyydestä.
3.2.2 Toiminnanharjoittajan kestävyysjärjestelmän vaatimukset
Suomen kansallisen järjestelmän ydin on toiminnanharjoittajan kestävyyskriteerien 
noudattamista koskeva kestävyysjärjestelmä, joka kattaa koko biopolttoaineen tai bio-
nesteen tuotantoketjun. 
Toiminnanharjoittajan kestävyysjärjestelmän tulisi kestävyyslain 12 §:n 2 momentin 
1 kohdan nojalla sisältää biopolttoaine- tai bioneste-erän kasvihuonekaasupäästövähen-
nyksen laskemista ja erän 6 §:ssä säädetyn kestävyyskriteerin täyttymisen selvittämistä 
koskevat tiedot, tai raaka-aine-erän kasvihuonekaasupäästön laskemista koskevat tiedot. 
Kestävyysjärjestelmän kautta tulee myös käydä ilmi, että raaka-aineiden alkuperä täyt-
tää 7–9 §:ssä säädetyt, biologista monimuotoisuutta sekä maankäyttöä koskevat kestä-
vyyskriteerit. 
Biopolttoaineen tai bionesteen kasvihuonekaasupäästövähenemän voi lähtökohtai-
sesti laskea käyttämällä todellisia arvoja (jolloin toiminnanharjoittaja laskee arvot itse), 
mutta myös käyttämällä RES-direktiivin liitteen V mukaisia oletusarvoja.79 Suomessa 
viljellylle biopolttoaineen raaka-aineelle (vehnä ja rapsi) ei näitä oletusarvoja kuiten-
kaan saa käyttää, sillä päästöt ovat oletusarvoja korkeammat matalamman satotason ta-
77  Energiamarkkinaviraston lausunto biopolttoaineiden ja bionesteiden kestävyyttä koskevasta halli-
tuksen esitysluonnoksesta. Dnro 1152/010/2012, 24.10.2012, s. 4–5.
78  Turun HaO 11.12.2013 t. 01935/13/7207 ja Oulun HaO 16.12.2013 t. 01147/13/7299.
79  Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 15. Ks. myös Komission tiedonanto vapaaeh-
toisista järjestelmistä ja oletusarvoista, s. 6–7.
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kia.80 Kaikille Suomessa valmistettaville biopolttoaineille tai bionesteille tai Suomessa 
viljellyille raaka-aineille ei ole olemassa RES-direktiivin mukaisia oletusarvoja.81 To-
dellisia arvoja voi lisäksi käyttää riippumatta siitä, onko RES-direktiivissä määritelty 
polttoaineelle oletusarvo. Lakia täydentävässä Energiaviraston ohjeistuksessa on avattu 
yksityiskohtaisesti RES-direktiivin liitteen V mukaista kasvihuonekaasupäästölasken-
taa suomalaisten raaka-aineiden osalta.82
Raaka-aineen alkuperää koskevien kriteerien osalta toiminnanharjoittajan kestä-
vyysjärjestelmän on sisällettävä tiedot, joiden perusteella pystytään osoittamaan, että 
raaka-aineiden tuotannossa on noudatettu 7–9 §:ssä säädettyjä kestävyyskriteerejä eikä 
raaka-aineita ole hankittu 7–9 §:ssä mainituilta kielletyiltä alueilta. Energiaviraston oh-
jeistus keskittyy pitkälti kotimaisen metsäperäisen raaka-aineen alkuperän kestävyyden 
osoittamiseen. Kestävyyden osoittaminen tältä osin koostuu osakokonaisuuksista, jotka 
yhdessä luovat luotettavan järjestelmän.83 Metsäperäisen raaka-aineen alkuperän kestä-
vyys voidaan nykyisen järjestelmän mukaan osoittaa esimerkiksi noudattamalla PEFC- 
ja FSC-metsäsertifiointien84 energiapuun korjuulle asettuja vaatimuksia tietyin lisäyk-
sin. Noudattamalla PEFC:n lisäksi Tapion energiapuun korjuun suosituksia85 voidaan 
varmistua siitä, että energiapuu on kestävästi korjattua ja täten täyttää raaka-aineiden 
alkuperää koskevalta osalta kestävyyskriteerit. 
Metsäperäisen raaka-aineen osalta on tarkennettava, että Suomessa tällä hetkellä 
valmistetaan vain bionesteitä metsäperäisestä raaka-aineesta. Esimerkiksi Fortumin 
Joensuun voimalaitoksen yhteydessä toimiva, raaka-aineenaan metsähaketta käyttävä 
biojalostuslaitos aloitti pyrolyysiöljyn koepolton marraskuussa 2013. Metsähakkeen 
osalta sitä, katsotaanko se kestävyyslain mukaiseksi metsätalouden tähteeksi, ei ole 
vielä tätä artikkelia kirjoitettaessa Energiavirastossa ratkaistu. Metsähakkeen on kui-
tenkin mahdollisesta tähdemääritelmästään huolimatta täytettävä myös raaka-aineen 
alkuperää koskevat kestävyyskriteerit (kestävyyslaki 4 § 1 momentin 3 kohta sekä 5 §:n 
1 momentti). Biopolttoaineiden tuotantoon metsäperäistä raaka-ainetta ei toistaiseksi 
siis käytetä. Suomessa on kuitenkin käynnissä uutta teknologiaa hyödyntäviä hankkei-
80  Suomessa maatalouden viljelytuotteista valmistettujen biopolttoaineiden osalta ei voida käyttää 
RES-direktiivin liitteen V osan A mukaisia biopolttoaineiden oletusarvoja eikä osan D mukaisia eri-
teltyjä viljelyn oletusarvoja, koska viljelyn kasvihuonekaasupäästöjen taso on direktiivin oletusarvoja 
korkeampi matalamman satotason takia. HE 13/2013 vp, s. 21.
81  HE 13/2013 vp, s. 21. Esimerkiksi rypsille ja ohralle ei RES-direktiivin liite V sisällä oletusarvoja 
lainkaan.
82  Ks. laskentasäännöistä yksityiskohtaisesti, Toiminnanharjoittajan kestävyyskriteeriohje 2013, 
s. 15–28.
83  Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 29–33.
84  Metsäsertifikaateilla tarkoitetaan PEFC (Programme for the Endorsement of Forest Certification 
schemes) ja FSC (Forest Stewardship Council) –sertifikaatteja.
85  TAPIO, Hyvän metsänhoidon suositukset, Energiapuun korjuu ja kasvatus 2010.
 Arvioita biopolttoaineiden kestävyyttä ja kestävyyden osoittamista koskevasta ... 81
ta, joissa kehitellään esimerkiksi pyrolyysiöljystä liikennekäyttöön soveltuvaa pitkälle 
jalostettua polttoainetta.86 
Jos raaka-ainetta kerätään hakkuun yhteydessä, on hakkuusta annettavassa metsä-
lain 14 §:n (1093/1996, metsälaki) mukaisessa metsänkäyttöilmoituksessa ilmoitettava 
raaka-aineen alkuperätiedot (metsänomistaja, metsätila- ja käsittelyaluetiedot). Met-
sänkäyttöilmoituksen lisätietoihin on lisäksi hyvä liittää tieto siitä, kuuluuko metsän-
omistaja metsäsertifioinnin piiriin.87 Tulevaa maankäyttöä metsäperäisen raaka-aineen 
kohdalla ei tarvitse osoittaa, jos maankäyttöstatus oli hakkuun ajankohtana sama kuin 
vertailuajankohtana tammikuussa 2008 (RES-direktiivin 17 artiklan 4 kohta).
PEFC- ja FSC-metsäsertifikaatit, metsänkäyttöilmoitus sekä yleinen sopimusketjun 
asianmukaisuus yhdessä muodostavat kokonaisuuden, joka kattaa raaka-aineen alku-
perää koskevat kriteerit suomalaisen metsäperäisen raaka-aineen osalta. Ohjeistuksella 
ei luonnollisestikaan voida velvoittaa ketään esimerkiksi sertifioimaan metsää, ja kes-
tävyys on mahdollista osoittaa muullakin tavoin. Tällöin vaaditaan muuta luotettavaa 
dokumentaatiota, jonka avulla raaka-aineen alkuperän kestävyys voidaan tarkastaa.88 
Kestävyyslain 12 §:n 3 momentin mukaan toiminnanharjoittajan kestävyysjärjestel-
mään tulee sisältyä ainetase. Ainetaseeseen kirjataan joko seoksesta poistettuja ja siihen 
lisättyjä kestävyyskriteerien soveltamiseen vaikuttavilta ominaisuuksiltaan (kestävyyso-
minaisuuksiltaan) toisistaan poikkeavia biopolttoaine- tai bioneste-eriä tai raaka-aine-
eriä koskevat tiedot. Ainetaseessa seoksesta poistettujen ja siihen lisättyjen erien kes-
tävyysominaisuuksien ja määrien on vastattava toisiaan. Ainetase on RES-direktiivin 
18 artiklan 1 kohdassa vahvistettu menetelmä RES-direktiivin mukaiseksi alkuperäket-
jumenetelmäksi. Alkuperäketju sisältää kaikki vaiheet raaka-ainetuotannosta polttoai-
neen kulutukseen luovuttamiseen ja mahdollistaa täten polttoaineen elinkaaren mittai-
sen kestävyyden seurannan.89
Kestävyyslain 12 §:n 4 momentti asettaa keskeisen vaatimuksen koskien kestävyy-
den osoittamista koskevia menettelyjä sekä ainetasetta: menettelyiden, ja ainetaseen on 
oltava ”tarkkoja, luotettavia ja väärinkäytöksiltä suojattuja”. Vaikka toisaalta kestävyys-
lain vaatimukset toiminnanharjoittajan kestävyysjärjestelmälle ovat poissulkevat, ne 
jättävät viranomaiselle paljon harkintavaltaa sen suhteen, kuinka vaatimusten voidaan 
katsoa täyttyvän. Myös näitä vaatimuksia tarkennetaan ohjeistuksella. Energiaviraston 
prosessiohjeistuksessa toiminnanharjoittajalle on tarkennettu, mitä kestävyyslain 13 §:n 
mukaiset ”tarpeelliset tiedot” käytännössä tarkoittavat. Tärkeässä roolissa toiminnan-
harjoittajan kestävyysjärjestelmän arvioinnissa on koko tuotantoketjun kattava riskinar-
86  Ks. esimerkiksi tuore Fortumin, UPM:n ja Valmetin tuore yhteistyöhanke http://www.upm.com/FI/
MEDIA/Uutiset/Pages/Fortum,-UPM-ja-Valmet-kehitt%C3%A4v%C3%A4t-yhdess%C3%A4-edis-
tyneiden-biomassapohjaisten-polttoa-001-Tue-11-Mar-2014-12-00.aspx (2.5.2014).
87  Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 32–33.
88  Ibid.
89  Mikäli biopolttoaine on tuotettu jätteestä tai prosessitähteestä, siltä ei kestävyyslain 5 §:n mukaan 
vaadita jäljitettävyyttä kuin keräilypisteeseen saakka. HE 13/2013 vp, s. 26.
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tyneiden-biomassapohjaisten-polttoa-001-Tue-11-Mar-2014-12-00.aspx (2.5.2014).
87  Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 32–33.
88  Ibid.
89  Mikäli biopolttoaine on tuotettu jätteestä tai prosessitähteestä, siltä ei kestävyyslain 5 §:n mukaan 
vaadita jäljitettävyyttä kuin keräilypisteeseen saakka. HE 13/2013 vp, s. 26.
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vio. Arvioitaessa sitä, onko järjestelmä luotettava, tarkka ja väärinkäytöksiltä suojattu, 
on olennaista arvioida ensin toiminnan sisältämät riskit raaka-aineen, biopolttoaineen 
tai bionesteen kestävyyden suhteen. Vasta sen jälkeen voidaan tarkastella kestävyysjär-
jestelmän sisältämien mekanismien riittävyyttä – turvaavatko ne riittävällä varmuudella 
järjestelmän tarkkuuden ja luotettavuuden sekä suojaavatko ne järjestelmää riittävästi 
väärinkäytöksiltä.90
3.2.3 Toiminnanharjoittajan kestävyysjärjestelmän hyväksyminen
Kestävyyslain 13 §:n 1 momentin mukaan toiminnanharjoittajan on haettava kestävyys-
järjestelmänsä hyväksymistä Energiavirastolta.91 Hakemuksessa on esitettävä tarpeelli-
set tiedot toiminnanharjoittajasta ja kestävyysjärjestelmästä. Hyväksymishakemuksen 
liitteeksi on kestävyyslain 13 §:n 2 momentin mukaisesti liitettävä todentajan lausunto 
kestävyysjärjestelmän vaatimustenmukaisuudesta. Energiavirasto tutkii hakemuksen 
sekä todentajan lausunnon ja arvioi täyttävätkö ne niille asetetut vaatimukset.92 
Kestävyyslain 14 §:n mukaan Energiavirasto hyväksyy toiminnanharjoittajan kes-
tävyysjärjestelmän hyväksymispäätöksellä, jos hakemuksessa on osoitettu, että tässä 
laissa säädetyt edellytykset täyttyvät, eikä hyväksymiselle ole laissa säädettyä estettä. 
Kestävyyslain 15 §:n mukaisesti hyväksymispäätös on voimassa viisi vuotta sen lainvoi-
maiseksi tulosta. Hyväksymispäätöksessä Energiavirasto voi antaa yksityisen tai yleisen 
edun turvaamiseksi tarpeellisia määräyksiä. Päätöksessä määrätään muun muassa siitä, 
kuinka usein toiminnanharjoittajan on jatkossa annettava todentajalle toimeksianto tar-
kastaa järjestelmän noudattaminen.93
Kun toiminnanharjoittajan kestävyysjärjestelmän hyväksymispäätös on lainvoimai-
nen, toiminnanharjoittaja voi ryhtyä antamaan raaka-aine-eristä tai biopolttoaine-eristä 
kestävyyslain 23 §:n mukaisia kestävyystodistuksia osoituksena erien kestävyydestä.
3.3  Todentajan tarkastustoiminta 
3.3.1 Todentajaksi hyväksymisen edellytykset
Tässä jaksossa tarkastellaan erityisesti todentajien tehtäviä sekä roolia osana Suomen 
kansallista järjestelmää. Kestävyyslain 26 §:n mukaan todentajaksi hyväksytään hakija, 
joka on kestävyyslaissa tarkoitetuissa todentajan tehtävissä riippumaton. Todentajalla 
on myös oltava riittävästi ammattitaitoista ja riippumatonta henkilöstöä sekä toiminnan 
edellyttämät laitteet, välineet ja järjestelmät. Lisäksi todentajalla on oltava suhteessa 
90  Ibid.
91  Hyväksytyt toiminnanharjoittajien kestävyysjärjestelmät tullaan julkaisemaan Energiaviraston in-
ternetsivuilla, http://www.energiavirasto.fi/hyvaksytyt-kestavyysjarjestelmat (18.3.2014).
92  Energiavirasto, Toiminnanharjoittajan prosessiohje 2013.
93  HE 13/2013 vp, s. 29.
 Arvioita biopolttoaineiden kestävyyttä ja kestävyyden osoittamista koskevasta ... 83
toiminnan laatuun ja laajuuteen riittävä vastuuvakuutus, tai muu vastaava riittäväksi kat-
sottava järjestely.94 Lain perustelujen mukaan todentajan riippumattomuutta arvioidaan 
erityisesti kestävyyslain mukaisten tehtävien näkökulmasta. Tällaisia tehtäviä ovat esi-
merkiksi 13 §:ssä (kestävyysjärjestelmän hyväksyminen) ja 20 §:ssä (kestävyysjärjes-
telmän tarkastaminen) tarkoitetut todentajien lausunnonantotehtävät.95 Ammattitaitoa ja 
käytännön toimintaa koskevilla vaatimuksilla varmistetaan, että todentajaksi hakeva on 
pätevä todentajan tehtäviin. Todentajan tulisi kuitenkin olla myös objektiivisesti katsoen 
puolueeton siten, ettei luottamus todentajan toimintaan yleisesti vaarannu. 
Kestävyyslain mukaiset edellytykset todentajan hyväksymiselle vastaavat vapaaeh-
toisista järjestelmistä ja oletusarvoista annettua komission tiedonantoa ja siinä toden-
tajille asetettuja vaatimuksia.96 Energiavirasto hyväksyy kestävyyslain 27 §:n mukaan 
hakemuksesta suomalaisen yhteisön tai säätiön taikka tällaisen osan todentajaksi, jos 
26 §:ssä säädettyjen edellytysten täyttyminen on osoitettu vaatimustenmukaisuuden ar-
viointipalvelujen pätevyyden toteamisesta annetun lain (920/2005) säännösten mukai-
sesti (akkreditointimenettely).97 Kestävyyslain 26 §:n mukaisten edellytysten täyttymi-
nen osoitetaan Mittatekniikan keskuksen akkreditointiyksikön (FINAS)98 tekemän ak-
kreditoinnin tai pätevyydestä antaman lausunnon perusteella. Komission tiedonannossa 
vapaaehtoisista järjestelmistä ja oletusarvoista todetaan, että ”[o]n suositeltavaa muttei 
välttämätöntä, että tarkastajilla on – mahdollisuuksien ja tarkoituksenmukaisuuden 
rajoissa – sellaisia tarkastuksia koskeva akkreditointi, joita heidän on määrä tehdä”99 
Tiedonannosta ei käy ilmi, edellyttääkö komissio akkreditointia vapaaehtoisissa jär-
jestelmissä toimivilta todentajilta.100 Jäsenvaltioissa käytännöt vaihtelevat. Esimerkiksi 
Ruotsin lainsäädännön mukaan todentajilta ei vaadita akkreditointia, eikä niitä myös-
kään erikseen hyväksytä viranomaisen päätöksellä101 vaan valvonta toteutetaan käytän-
nön tasolla – esimerkiksi toiminnanharjoittajien hakemusten kautta (jos hakemukseen 
sisälletyssä todennuksessa havaitaan virhe, hakemusta täytyy täydentää tältä osin).
94  Todentajaksi hyväksymisen edellytykset ja menettelyt ovat samat myös uusiutuvilla energianläh-
teillä tuotetun sähkön tuotantotuesta annetussa laissa (1396/2010, tuotantotukilaki) ja samansuuntaiset 
myös päästökauppalaissa. Ks. Tuotantotukilaki 38 § ja 39 § ja päästökauppalaki 61 §. 
95  HE 13/2013 vp, s. 38.
96  Ibid. Ks. myös Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista, s. 3–5.
97  Hyväksytyt todentajat julkaistaan Energiaviraston internetsivuilla. Tätä artikkelia kirjoitettaessa 
hyväksyttyjä todentajia on yhteensä kolme kappaletta, http://www.energiavirasto.fi/hyvaksytyt-toden-
tajat2 (18.3.2014).
98  FINAS- akkreditointipalvelu tullaan sijoittamaan Turvallisuus- ja kemikaalivirastoon (Tukes). Uu-
distuksen on tarkoitus astua voimaan vuoden 2015 alusta. Hallinnollinen muutos ei vaikuta akkredi-
tointipalveluihin ja myös muutosvaiheessa palvelut toimivat normaalisti. Ks. http://www.tukes.fi/fi/
Ajankohtaista/Tiedotteet/Yleiset/FINAS-akkreditointipalvelu-siirtyy-Tukesin-yhteyteen/ (18.3.2014).
99  Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista, s. 4.
100  Esimerkiksi ISCC kuitenkin näyttäisi edellyttävän akkreditointia todentajiltaan. Ks. ISCC, 251 Re-
quirements on Certification Bodies (ISCC, 2011), http://www.iscc-system.org/uploads/media/ISCC_
EU_251_Requirements_on_Certification_Bodies_2.3_07.pdf, s. 5, (18.3.2014).
101  HE 13/2013 vp, s. 11.
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quirements on Certification Bodies (ISCC, 2011), http://www.iscc-system.org/uploads/media/ISCC_
EU_251_Requirements_on_Certification_Bodies_2.3_07.pdf, s. 5, (18.3.2014).
101  HE 13/2013 vp, s. 11.
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Lisäksi, todentajan pätevyysvaatimukset on kuvattu tarkasti Energiaviraston jul-
kaisemassa todentajaohjeessa. Pätevyysvaatimukset on jaoteltu neljään osa-alueeseen: 
hallinnollis-lainsäädännöllinen pätevyys, tekninen pätevyys, auditointipätevyys sekä 
laitteet, välineet ja järjestelmät.102 
Hallinnollis-lainsäädännöllinen pätevyys pitää sisällään arvion todentajan lainsää-
dännön sekä viranomaisohjeiden, suositusten, menettelyiden ja järjestelmien tunte-
muksesta. Todentajan on tunnettava todentajaorganisaation sisäiset menettelyohjeet ja 
toimintatavat. Todentajan on hallittava myös toiminnanharjoittajaa velvoittavat päätök-
set toimeksiantokohtaisesti. Tekninen pätevyys muodostuu niin kutsutuista pakollisista 
osaamisista sekä valinnaisista alueista, joiden tulee täsmätä todentamisen kohteelta edel-
lytettäviin kriteereihin sekä kestävyysjärjestelmän vaatimuksiin. Pakollisina osaamisina 
todentajan on osattava kasvihuonekaasupäästövähennyksen laskenta sekä ainetaseen ja 
alkuperäketjun hallinta. Auditointipätevyys kattaa paitsi todentajan aiemman kokemuk-
sen vastaavasta tarkastustoiminnasta sekä sen suunnittelusta, myös esimerkiksi todenta-
jan raportointi ja kommunikaatiotaidot. Laitteita, välineitä ja järjestelmiä koskeva päte-
vyysvaatimus viittaa todentamisorganisaation omaan laadunvarmistusjärjestelmään.103
3.3.2 Todentajan tehtävät
Ulkopuoliset ja puolueettomat todentajat ovat hyvin keskeisessä roolissa toiminnanhar-
joittajan kestävyysjärjestelmän vaatimustenmukaisuuden varmistamisessa. Todentaja 
varmentaa, vastaako toiminnanharjoittajan kestävyysjärjestelmä käytännössä lainsää-
dännössä asetettuja vaatimuksia.
Todentajien tehtävistä määrätään kestävyyslain 28 §:ssä, jonka mukaan todentaja 
antaa 13 ja 17 §:ssä tarkoitetut lausunnot sekä tekee 20 §:ssä tarkoitetun tarkastuksen 
ja laatii siitä tarkastuskertomuksen 21 §:n mukaisesti. Näin ollen, vaikka velvollisuus 
noudattaa kestävyyskriteerejä on asetettu toiminnanharjoittajalle ja kestävyyskriteerien 
täyttymisen osoittaminen perustuu lähtökohtaisesti toiminnanharjoittajan kestävyys-
järjestelmään, toiminnanharjoittajalla on kuitenkin kestävyyslain 13 §:n 2 momentin 
mukaisesti velvollisuus tarkastuttaa kestävyysjärjestelmänsä vaatimustenmukaisuus104 
todentajalla hakiessaan kestävyysjärjestelmänsä hyväksyntää Energiavirastolta. Ener-
giaviraston todentajille laatimassa ohjeistuksessa todetaan, että ”[t]odentajalla on kes-
keinen rooli Suomen kansallisessa järjestelmässä ja erityisesti toiminnanharjoittajan 
kestävyysjärjestelmän vaatimustenmukaisuuden varmistamisessa. Pelkkä toiminnan-
harjoittajan oma ilmoitus ei riitä osoittamaan kestävyysjärjestelmän vaatimustenmukai-
102  Todentajaohje 2013, s. 16.
103  Ibid.
104  Tarkemmat vaatimukset kestävyyslain 13 §:n mukaiselle todentajan lausunnolle kuvataan yksityis-
kohtaisesti Energiaviraston julkaisemassa todentajaohjeessa. Todentajan tulee arvioida muun muassa 
toiminnanharjoittajan kestävyysjärjestelmän todennettavuutta, kasvihuonekaasupäästölaskennan oi-
keellisuutta sekä ainetaseen vaatimustenmukaisuutta ja toimivuutta. Todentajaohje 2013, s. 6–11.
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suutta. Pätevän ja toiminnanharjoittajaan nähden riippumattoman todentajan varmennus 
on edellytys kestävyysjärjestelmän hyväksymiselle.”105Arvioitaessa biopolttoaineiden 
kestävyyttä kokonaisuutena, on todentajien tehtävänä varmistaa että toiminnanharjoit-
tajan luoma kestävyysjärjestelmä todella vastaa RES-direktiivin ja kestävyyslain bio-
polttoaineiden kestävyydelle asettamiin edellytyksiin.
Edellä kuvattujen tehtävien lisäksi todentajan on kestävyyslain 28 § 3 momentin mukaan ilmoi-
tettava Energiavirastolle muutoksista, joilla voi olla vaikutusta 26 §:ssä säädettyjen edellytysten 
täyttymiseen. Lain perustelujen mukaan todentajan on oltava pätevä ja täytettävä vaatimukset koko 
toimintansa ajan, ja Energiaviraston tulisi voida varmistua tästä.106 Edelleen 28 § 4 momentin mu-
kaan todentajan on vuosittain toimitettava Energiavirastolle selvitys toiminnastaan ja sen tulok-
sista.
Kestävyyslain 17 §:n mukaisen muutosten yhteydessä vaadittavan lausunnon antami-
sessa todentajan tulee arvioida asiaa samoin periaattein kuin 13 §:n lausunnon kohdalla, 
siltä osin kuin se on tehtyjen muutosten osalta tarpeen.107 Kestävyyslain 20 §:n mukaan 
toiminnanharjoittajan on säännöllisesti ja sen mukaan kuin hyväksymispäätöksessä 
tarkemmin määrätään annettava todentajalle toimeksianto tarkastaa, että toiminnanhar-
joittajan kestävyysjärjestelmää noudatetaan hyväksymispäätöksen mukaisesti. Tarkas-
tuksessa on arvioitava toiminnanharjoittajan kestävyysjärjestelmän noudattamista jär-
jestelmällisesti ja riittävässä laajuudessa sekä selvitettävä, että kestävyysjärjestelmän 
noudattamisesta ei poiketa merkittävällä tavalla. Pykälän mukainen tarkastus perustuu 
RES-direktiivin 18 artiklan 3 kohdan mukaiseen säännökseen riippumattomasta tarkas-
tuksesta. Kestävyyslain 20 §:n mukaisen tarkastuksen päätarkoituksena on tarkastaa 
noudattaako toiminnanharjoittaja kestävyysjärjestelmäänsä hyväksymispäätöksen mu-
kaisesti.108
3.3.3 Todentajan rooli Suomen kansallisessa järjestelmässä
Todentajan tehtävät ovat julkisia hallintotehtäviä. Todentajilla oleva toimivalta koh-
distuu toiminnanharjoittajien oikeuksiin ja velvollisuuksiin niitä määrittelemällä ja 
valvomalla.109 Kyseessä on siis julkisen hallintotehtävän delegoiminen muulle kuin vi-
ranomaiselle, tässä yksityiselle todentajalle, kuten perustuslain (731/1999) 124 §:ssä 
säädetään. Tästä syystä todentajien toimintaa säännellään varsin tiukasti Suomen kan-
105  Todentajaohje 2013, s. 2–3.
106  HE 13/2013 vp, s. 39.
107  Todentajaohje 2013, s. 12.
108  HE 13/2013 vp, s. 33.
109  ”Todentajan antamat lausunnot, tekemät tarkastukset ja niistä laatimat tarkastuskertomukset sekä 
niihin sisältyvät varmennukset perustuvat lainsäädäntöön, ja ne vaikuttavat sellaisenaan tai tosiasialli-
sesti sen asiakkaana olevan toiminnanharjoittajan oikeuksiin, etuihin tai velvollisuuksiin.” HE 13/2013 
vp, s. 40.
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sallisessa järjestelmässä. Todentajan tehtävien näkökulmasta perustuslain 124 § asettaa 
julkisen hallintotehtävän delegoimiselle kolme edellytystä: ”Julkinen hallintotehtävä 
voidaan antaa muulle kuin viranomaiselle vain lailla tai lain nojalla, jos se on tarpeen 
tehtävän tarkoituksenmukaiseksi hoitamiseksi eikä vaaranna perusoikeuksia, oikeustur-
vaa tai muita hyvän hallinnon vaatimuksia. Merkittävää julkisen vallan käyttöä sisältä-
viä tehtäviä voidaan kuitenkin antaa vain viranomaiselle.”
Ensimmäinen edellytys on, että hallintotehtävän antamisen oikeuttavan toimivallan 
on perustuttava lakiin. Kestävyyslain todentajien osalta toimivalta perustuu kestävyys-
lakiin. Toinen edellytys on tehtävän antamisen tarkoituksenmukaisuus. Tarkoituksen-
mukaisuusvaatimus on oikeudellinen edellytys, jonka täyttyminen edellyttää tapauskoh-
taista harkintaa.110 Hallituksen esityksessä todetaan yleisesti, että ”[k]estävyyskriteerien 
täyttymisen arviointiin, toiminnanharjoittajan kestävyysjärjestelmän tarkastamiseen ja 
siitä laadittavaan tarkastuspöytäkirjaan sisältyvään varmennukseen liittyvien tehtävi-
en antamista todentajille voidaan pitää tarpeellisena tehtävien tarkoituksenmukaiseksi 
hoitamiseksi.”111 Käytännössä kestävyyslain osalta todentajan tehtävien antamista yk-
sityiselle toimijalle voidaan pitää tarkoituksenmukaisena, koska tehtävät ovat luonteel-
taan sellaisia, että ne edellyttävät esimerkiksi laajaa biopolttoaineiden ja bionesteiden 
kestävyysominaisuuksien teknistä tuntemusta.112 Kolmas edellytys on, että julkisen hal-
lintotehtävän antaminen muulle kuin viranomaiselle ei saa vaarantaa perusoikeuksia, 
oikeusturvaa eikä muita hyvän hallinnon vaatimuksia. Tämän edellytyksen täyttyminen 
taataan kestävyyslain 29 §:ssä, jossa säädetään todentajaan sovellettavasta muusta lain-
säädännöstä.
Kestävyyslain 29 §:n mukaan todentajaan sovelletaan sen hoitaessa kestävyyslaissa 
tarkoitettuja julkisia hallintotehtäviä viranomaisten toiminnan julkisuudesta annettua la-
kia (621/1999), sähköisestä asioinnista viranomaistoiminnassa annettua lakia (13/2003), 
hallintolakia (434/2003) ja kielilakia (423/2003). Lisäksi, pykälän 2 momentin mukaan 
todentajan palveluksessa olevaan työntekijään sovelletaan rikosoikeudellista virkavas-
tuuta koskevia säännöksiä hänen suorittaessaan 1 momentissa tarkoitettuja tehtäviä. 
Kestävyyslain 29 §:llä pyritään säännösperusteisesti turvaamaan paitsi oikeusturvan 
myös hyvän hallinnon toteutuminen todentajan toiminnassa.
Kestävyyslaki asettaa todentajalle muitakin toimintaan liittyviä vaatimuksia. Kuten 
yllä on esitetty, hallinnollis-lainsäädännöllinen pätevyys on yksi todentajan määrä-
aikaista hyväksymistä varten arvioitavista pätevyysalueista. Yksi keskeinen vaatimus 
on myös vaatimus todentajien välisestä yhteistyöstä. Kestävyyslain 28 §:n mukaan to-
dentajien tulee seurata toimialansa säännösten ja standardien kehittymistä sekä toimia 
110  Hallituksen esitys eduskunnalle uudeksi Suomen Hallitusmuodoksi, HE 1/1998 vp, s. 179.
111  HE 13/2013 vp, s. 31.
112  ks. myös hallituksen esitys eduskunnalle laiksi biopolttoaineista ja bionesteistä ja eräiksi siihen 
liittyviksi laeiksi, perustuslakivaliokunnan lausunto 12/2013 vp, s. 2 sekä hallituksen esitys laiksi uu-
siutuvilla energialähteillä tuotetun sähkön tuotantotuesta, perustuslakivaliokunnan lausunto 37/2010 
vp, s. 5.
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yhteistyössä toimialansa muiden todentajien kanssa siten kuin toimintatapojen yhden-
mukaisuuden varmistamiseksi on tarpeen. Lainkohdan perustelujen mukaan todenta-
jilta vaadittava puolueettomuus ja luotettavuus edellyttävät myös, että todentajien toi-
mintatavat sekä arviointiin ja varmennukseen liittyvät tulkinnat ovat yhtenevät. Tämän 
takia todentajien tulisi toimia yhteistyössä keskenään.113 Siitä, kuinka hyvin tämä yh-
teistyövaatimus käytännössä toteutuu, ei ole vielä kestävyyslain osalta kokemusta tätä 
artikkelia kirjoitettaessa. Energiavirastossa päästökauppaan ja uusiutuvan energian tuo-
tantotukijärjestelmään liittyvien todentamistehtävien osalta yhteistoimintavelvoitteen 
katsotaan kuitenkin toimineen kohtuullisesti valvontaviranomaisen kautta.
Todentajat ovat kuitenkin paitsi julkista hallintotehtävää hoitavia ”agentteja”114, 
myös markkinoilla toimivia yksityisiä yrityksiä. Näiden kahden tehtävän osalta toden-
tajilla voidaan katsoa olevan ikään kuin kaksoisrooli: toisaalta julkisen hallintotehtävän 
hoitaminen, sekä toisaalta yksityisenä yrityksenä toimiminen. Toimiessaan yksityisinä 
yrityksinä biopolttoainemarkkinoilla todentajat kilpailevat ainakin osittain samoista asi-
akkaista. Kun todentajan kaksoisroolia tarkastellaan edellä mainitun yhteistyövaatimuk-
sen tai esimerkiksi hallinnon oikeusperiaatteiden, kuten puolueettomuusvaatimuksen 
(hallintolain 6 §) ja hyvän hallinnon perusteiden, kuten vaikkapa neuvontavaatimuksen 
(hallintolain 8 §) näkökulmasta, näyttäytyy todentajan tehtäväkenttä varsin monitahoi-
sena kokonaisuutena. 
Edellä mainittu perustuslain 124 § korostaa paitsi julkisia hallintotehtäviä hoitavien 
henkilöiden koulutuksen ja asiantuntemuksen merkitystä myös sitä, että näiden henki-
löiden julkisen valvonnan on oltava asianmukaista.115 Kuten yllä on selvitetty, todentajil-
ta vaaditaan sekä akkreditointi että Energiaviraston kestävyyslain mukainen hyväksyntä 
(kestävyyslain 26 ja 27 §). Akkreditointimenettelyyn sisältyy jatkuva valvonta, jolla 
FINAS varmistaa, että todentaja täyttää säädetyt edellytykset jatkuvasti toiminnas-
saan.116
Todentajan tarkastustoiminta on toiminnanharjoittajan kestävyysjärjestelmän ja vi-
ranomaiskontrollin ohella yksi Suomen kansallisen biopolttoaineiden ja bionesteiden 
kestävyyttä säätelevän järjestelmän tukipilareista.117 Kokonaisuus on mielenkiintoinen 
myös laajemmin EU:n biopolttoaineiden kestävyyttä hallinnoivan järjestelmän näkö-
kulmasta. RES-direktiivin luomassa biopolttoaineiden kestävyyttä sekä kestävyyden 
osoittamista koskevassa järjestelmässä todentajat vastaavat käytännössä siitä, että 
EU:ssa sekä kansallisesti asetettuja tavoitteita vasten lasketaan aidosti kestäviä biopolt-
toaineita.118
113  HE 13/2013 vp, s. 39.
114  Ks. esimerkiksi Tala, Jyrki: Itsesääntely ja yhteissääntely lainsäädännön tukena tai korvaajana, 
teoksessa Lasola, Marjukka (toim.): Oikeusolot 2009. Katsaus oikeudellisten instituutioiden toimin-
taan ja oikeuden saatavuuteen s. 332. Helsinki 2009, s. 332.
115  HE 1/1998 vp, s. 178–179.
116  HE 13/2013 vp, s. 38–40. 
117  Todentajaohje 2013, s. 2.
118  Ks. aiheesta laajasti Romppanen 2013, passim.
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113  HE 13/2013 vp, s. 39.
114  Ks. esimerkiksi Tala, Jyrki: Itsesääntely ja yhteissääntely lainsäädännön tukena tai korvaajana, 
teoksessa Lasola, Marjukka (toim.): Oikeusolot 2009. Katsaus oikeudellisten instituutioiden toimin-
taan ja oikeuden saatavuuteen s. 332. Helsinki 2009, s. 332.
115  HE 1/1998 vp, s. 178–179.
116  HE 13/2013 vp, s. 38–40. 
117  Todentajaohje 2013, s. 2.
118  Ks. aiheesta laajasti Romppanen 2013, passim.
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Yksityisten toimijoiden keskeinen osallistuminen RES-direktiivin toimeenpanoon 
voidaan nähdä esimerkkinä niin kutsutuista uutta hallintotapaa (new governance) edus-
tavista hallinnoinnin muodoista.119 Uuden hallintotavan tavoitteena on muun muassa 
EU:n sääntelyn tehokkuuden edistäminen päätöksenteon muotoja monipuolistamalla 
ja sääntelyä tehostamalla esimerkiksi yhteissääntelyllä.120 RES-direktiivin biopolttoai-
neiden kestävyyttä sekä kestävyyden osoittamista koskeva järjestelmä sekä yksityisten 
toimijoiden keskeinen rooli osana sitä voidaankin katsoa edustavan tällaista yhteissään-
telyä.121 Erityisesti todentajien osallistuminen sääntelyn toimeenpanoon ei kuitenkaan 
sellaisenaan ole mitenkään ”uutta”. Kuten yllä on mainittu, yksityiset todentajat ovat 
olleet mukana päästökauppalain mukaisessa päästöselvitysten (päästökauppalain 56 §) 
todentamistoiminnassa sekä uusiutuvan energian tuotantotukijärjestelmässä jo kauan 
ennen kestävyyslain säätelemää kokonaisuutta.122
4  Viranomaisen kontrolli
4.1  Viranomaisen tehtävät
Kestävyyslain 3§ mukaan Energiavirasto valvoo kestävyyslain noudattamista sekä hoi-
taa muut kestävyyslaissa säädetyt tehtävät. Energiavirastolle on säädetty kestävyyslaissa 
lukuisia viranomaistehtäviä. Ensinnäkin Energiavirasto hyväksyy toiminnanharjoittajan 
kestävyysjärjestelmän ja myös päättää hyväksymispäätöksen voimassaolon päättymi-
sestä, muutoksesta, peruuttamisesta sekä siirrosta (kestävyyslain 14 § sekä 16–19 §). 
Toiseksi, Energiavirasto hyväksyy todentajat kestävyyslain 27 §:ssä säädetyllä tavalla 
ja voi muuttaa tai peruuttaa todentajaksi hyväksymistä koskevaa päätöstä lain 30 §:n 
mukaisin perustein. Kolmanneksi, Energiavirasto voi myös hakemuksesta antaa kestä-
vyyslain 38 §:n mukaisen ennakkotiedon.123 Neljänneksi, Energiavirasto valvoo kestä-
vyyslain noudattamista sille lain 5 luvussa säädettyjen valvontakeinojen avulla.
119  Eurooppalainen hallintotapa. Valkoinen kirja. Komission tiedonanto KOM (2001) 428 lopullinen. 
Vaikka tiedonanto puhuukin ”hallintotavasta”, dokumentti koskee sisällöllisesti kuitenkin enemmän 
hallinnointia sekä vaihtoehtoisia sääntelymuotoja. Mäenpää, Olli: Eurooppalainen hallinto-oikeus. 
Helsinki 2011, s. 324.
120  Eurooppalainen hallintotapa, s. 17–18.
121  Romppanen 2013, s. 350.
122  Melkas, Eriika: Kyoto Protocol Flexibility Mechanisms and the Changing Role of Sovereign States. 
Turun yliopiston julkaisuja 2008, s. 51; Kulovesi, Kati: The Private Sector and the Implementation of 
the Kyoto Protocol: Experiences, Challenges and Prospects. Review of European Community & Inter-
national Environmental Law (RECIEL) 12 (2) 2007, s. 145, 149–153 ja Peeters, Marjan: Inspection 
and market-based regulation through emissions trading The striking reliance on self-monitoring, self-
reporting and verification. Utrecht Law Review 2 (1) 2006, s. 187–189.
123  Energiavirasto voi hakemuksesta antaa ennakkotiedon siitä, onko raaka-ainetta pidettävä jätteenä, 
tähteenä, syötäväksi kelpaamattomana selluloosana tai lignoselluloosana sovellettaessa biopolttoai-
neiden käytön edistämisestä liikenteessä annettua lakia ja nestemäisten polttoaineiden valmisteverosta 
annettua lakia.
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Kestävyyslain 31 §:n mukaan toiminnanharjoittajan on laadittava niin kutsuttu kestä-
vyyskriteeriselvitys kalenterivuoden aikana kulutukseen luovuttamiensa biopolttoaine- 
ja bioneste-erien kestävyyskriteerien täyttymiseen liittyvistä seikoista sekä toimitettava 
selvitys Energiavirastolle.
Energiavirasto valvoo myös todentajia. Kestävyyslain 32 §:n mukaan todentajat 
ovat esimerkiksi velvollisia antamaan Energiavirastolle valvonnan kannalta tarpeelli-
sia tietoja salassapitosäännösten estämättä.  Käytännössä työnjako FINAS:n kanssa on 
selkeä, vaikka tehtäväkentät ovatkin osin limittäiset. FINAS valvoo todentajia todenta-
mistoiminnan ja yleisten edellytysten osalta, kun taas Energiavirasto valvoo substanssi-
lainsäädännön ja sen nojalla annetun ohjeistuksen noudattamista. Kestävyyslain 30 §:n 
mukaan Energiavirasto voi joko muuttaa todentajan hyväksymispäätöksessä määriteltyä 
pätevyysaluetta tai määräystä, jos se on tarpeen sen varmistamiseksi, että todentajan 
tehtävät suoritetaan asianmukaisesti. Energiavirasto voi myös peruuttaa todentajaksi 
hyväksymistä koskevan päätöksen tietyin edellytyksin, esimerkiksi jos todentaja on 
olennaisella tavalla laiminlyönyt tai rikkonut kestävyyslaissa säädettyä velvollisuutta. 
Peruuttaminen edellyttäisi todentajalta tahallista tai tuottamuksellista menettelyä.124
Energiavirastolle kestävyyslaissa säädetyt valvontakeinot ovat kohdennettavissa 
myös todentajiin – Energiavirasto voi muun muassa kestävyyslain 35 §:n 1 momentin 
1 kohdan nojalla kieltää todentajaa jatkamasta tai toistamasta säännösten tai todentajak-
si hyväksymistä koskevan päätöksen tai muun kestävyyslain nojalla annetun määräysten 
vastaista menettelyä sekä 2 kohdan mukaan määrätä todentaja täyttämään velvollisuu-
tensa. Kieltoa tai määräystä voidaan 35 § 2 momentin nojalla tehostaa uhkasakolla taik-
ka teettämis- tai keskeyttämisuhalla siten kuin uhkasakkolaissa (1113/1990) säädetään. 
Energiaviraston toiminta suhteessa todentajiin on kuitenkin lähtökohtaisesti yhteistyö-
hakuista ja Energiavirasto esimerkiksi järjestää todentajille vuosittain yhteisiä tilaisuuk-
sia, joissa käsitellään todentamisen ajankohtaisia kysymyksiä.125 
Suomen kansallisen biopolttoaineiden ja bionesteiden kestävyyttä sääntelevän jär-
jestelmän tulee toimia tarkoituksenmukaisesti ja luotettavasti. Tämän varmistamiseksi 
yhteistyöhön pohjautuva tiedonvaihto eri osapuolten välillä on erityisen tärkeää. Tar-
peellisten tietojen asianmukainen kulku on kestävyyslaissa pyritty turvaamaan ottamal-
la lakiin muun muassa säännökset toiminnanharjoittajan ilmoitusvelvollisuudesta (kes-
tävyyslain 22§) ja valvontaviranomaisen tiedonsaantioikeudesta (kestävyyslain 32§), 
mutta myös velvoittamalla todentajat yhteistyöhön keskenään (kestävyyslain 28 §).126 
Toiminnanharjoittajan osalta olennaista tiedonvaihdon kannalta on, että toiminnanhar-
joittaja oma-aloitteisesti ilmoittaa valvontaviranomaiselle mahdollisista muutoksista ja 
124  HE 13/2013 vp, s. 40.
125  Lisätietoa tilaisuuksista löytyy Energiaviraston internetsivuilta, http://www.energiavirasto.fi/ta-
pahtumat-julkaisut-ja-tiedotteet (12.2.2014) sekä http://www.energiavirasto.fi/tiedotteet-ja-tilaisuudet 
(12.2.2014). 
126  Kestävyyslain 22 § (toiminnanharjoittajan ilmoitusvelvollisuus), 31 § (kestävyyskriteeriselvitys) ja 
32 § (tiedonsaantioikeus)
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125  Lisätietoa tilaisuuksista löytyy Energiaviraston internetsivuilta, http://www.energiavirasto.fi/ta-
pahtumat-julkaisut-ja-tiedotteet (12.2.2014) sekä http://www.energiavirasto.fi/tiedotteet-ja-tilaisuudet 
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poikkeamista kestävyysjärjestelmässä, sekä laatii kestävyyslain 31 §:n mukaisen kes-
tävyyskriteeriselvityksen. Valvontaviranomaisen työn turvaamiseksi laissa säädetään 
sille myös oikeus saada tietoja niin toiminnanharjoittajalta kuin todentajilta, sekä muil-
ta viranomaisiltakin salassapitosäännösten estämättä. Suomen kansallinen järjestelmä 
muodostuu useiden lakien muodostamasta kokonaisuudesta ja kestävyyslain yhteys 
esimerkiksi jakeluvelvoitelain, nestemäisten polttoaineiden valmisteverolain ja päästö-
kauppalain valvontaan on tiivis. Yhteistyö muiden valvontaviranomaisten kanssa edel-
lyttää myös salassa pidettävien tietojen vaihtamista.
4.2  Viranomaisohjeistus sääntelykokonaisuuden osana
Suomen kansallisen biopolttoaineiden kestävyyttä ja kestävyyden täyttymisen osoitta-
mista koskevan järjestelmän muodostuu yhtäältä velvoittavasta, laintasoisesta säänte-
lystä ja toisaalta viranomaistason ohjeistuksesta. Energiavirasto on lain voimaantullessa 
1.7.2013 julkaissut Toiminnanharjoittajan kestävyyskriteeriohjeen, Todentajaohjeen 
sekä Prosessiohjeistuksen toiminnanharjoittajalle. Energiaviraston julkaisemassa Toi-
minnanharjoittajan kestävyyskriteeriohjeessa on linjattu kestävyyslakia tarkentavat vaa-
timukset kestävyyslain 12 §:n mukaiselle toiminnanharjoittajan kestävyysjärjestelmäl-
le. Lisäksi siinä on linjattu tarkemmat määrittelyt direktiivin ja kestävyyslain 6–10 §:ien 
mukaisille kestävyyskriteereille Suomessa. Tarkentavassa ohjeistuksessa on pyritty 
hyödyntämään mahdollisimman paljon jo olemassa olevia järjestelmiä niin, ettei järjes-
telmä muodostuisi raskaaksi, ja että ylimääräisiltä toiminnanharjoittajiin kohdistuvilta 
kustannuksilta voitaisiin välttyä. Energiaviraston julkaisemassa biopolttoaineista ja bio-
nesteistä annetun lain mukaisessa todentajaohjeessa on tarkasteltu erityisesti kestävyys-
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mishakemukseen liittyen. Lisäksi Energiaviraston julkaisemassa prosessiohjeistuksessa 
toiminnanharjoittajalle tarkennetaan hakemusmenettelyä, sekä avataan hallintolainsää-
dännön vaatimuksia viranomaistoiminnalle esimerkiksi asiakirjojen julkisuuden osalta. 
Energiaviraston kestävyyslakia täydentävää ohjeistusta valmisteltaessa lähtökohtana 
oli tehdä ohjeistuksesta kestävyyslain ja direktiivin kanssa yhdenmukainen, mutta sääte-
lyä tietyiltä osin täydentävä kokonaisuus. Ohjeistusta valmisteltaessa perehdyttiin myös 
eri jäsenvaltioissa tuotettuun viranomaistason ohjeistuksiin sekä joidenkin komission 
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127  Energiaviraston ohjeistuksen taustaksi teetettiin Valtion VTT:n taustaraportti ”Nestemäisten ja kaa-
sumaisten biopolttoaineiden ja bionesteiden elinkaaren aikaisten kasvihuonekaasupäästöjen laskenta 
RES-direktiivin mukaisesti”, 2012. 
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dosryhmien lausuntoja toimitettiin Energiavirastolle yhteensä 22 kappaletta ja niiden 
perusteella ohjeistusta muutettiin ja täydennettiin vielä viimeistelyvaiheessa.128
Viranomaisohjeistus asettaa yhtenäiset periaatteet ja puitteet toiminnanharjoittajan 
kestävyysjärjestelmän vaatimustenmukaisuuden arvioinnille ja todentamistoiminnalle. 
Ennen kaikkea, ohjeistus pyrkii yhdenmukaistamaan todentajien toimintaa toiminnan-
harjoittajien kestävyysjärjestelmien vaatimustenmukaisuuden arvioinnissa.
Viranomaisohjeistuksissa avataan yksityiskohtaisemmin määrittelyin kestävyyslain 
ja RES-direktiivin mukaisia kriteerejä. Ohjeet ovatkin osa Suomen RES-direktiivin 
implementointipakettia ja ohjeistus on myös lähtenyt kestävyyslain mukana komissiolle 
notifioitavaksi.129 Viranomaisohjeistukseen on kuitenkin tarkoituksella pyritty lisäämään 
paikoitellen tietynlaista joustoa. Suomen biopolttoaineiden ja bionesteiden toimijakenttä 
on monimuotoinen. Asiakokonaisuuden luonteen ja järjestelmän kehitysvaiheen vuoksi 
vaatimuksiin oli syytä jättää tilaa todentajien ja toiminnanharjoittajien erilaisille käy-
tännöille. Viranomaisohjeistusta täydennetään jatkossa soveltamiskäytännön karttues-
sa. Periaate on kuitenkin yhteinen kaikille: jokaisessa kestävyysjärjestelmässä pyritään 
luotettavuuteen, varmuuteen ja väärinkäytösten ehkäisemiseen toiminnanharjoittajan 
omaan kestävyysjärjestelmään soveltuvin ja riskinarvion pohjalta parhaaksi katsotuin 
keinoin. 
Viranomaisohjeistuksessa korostetaan ohjeistuksen ei-velvoittavaa luonnetta.130 
Energiaviraston viranomaisohjeistuksen tyyppinen, niin kutsuttu muodollisesti ei-vel-
voittavaa pehmeä sääntely (soft law)131 on havaittu merkitykselliseksi ympäristöoikeu-
dellisessa käytännön päätöksenteossa.132 Oikeuskirjallisuudessa on käyty rikasta kes-
128  Energiaviraston kirjeet sidosryhmille 20.5.2013 ja 18.6.2013.
129  Jäsenvaltion toteutettua direktiivin edellyttämät täytäntöönpanotoimenpiteet sen on ilmoitettava eli 
notifioitava niistä komissiolle. Ks. komission notifikaatiojärjestelmästä esimerkiksi Finlex verkkopal-
velun Lainlaatijan EU-opas > 4.1 EU-lainsäädännön täytäntöönpanoon liittyvät ilmoitusvelvoitteet, 
http://eu-opas.finlex.fi/ (12.2.2014).
130  Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 2.
131  Pehmeällä sääntelyllä tarkoitetaan sellaista joko yksityisen tai julkisen tahon tuottamaa ohjeistusta, 
jolta puuttuu lainsäädännölle ominainen sitovuus eli normatiivinen velvoittavuus. Määritelmästä ks. 
esimerkiksi Ks. esimerkiksi Kuusiniemi, Kari: Ympäristönsuojelu ja immissioajattelu. Lakimiesliiton 
kustannus 1992, s. 131–132.  Ks. ”pehmeä viranomaissääntely” Koulu, Risto: Pehmeän sääntelyn pa-
radoksi: toisen paratiisi on toisen painajainen, teoksessa Kolehmainen, Esa (toim.): Oikeus ja kritiikki 
I. Helsinki 2009, s. 117–118. Ks. myös Määttä, Tapio: Soft Law kansallisen oikeuden oikeuslähteenä 
– Tutkimus oikeudellisen ratkaisun normipremissin muodostamisen perusteista ympäristöoikeudessa. 
Oikeustiede-Jurisprudentia 2005:XXXVIII, s. 343. EU kontekstissa ks. esimerkiksi Senden, Linda: 
Soft Post-Legislative Rulemaking: A Time for More Stringent Control. European Law Journal 19:1 
(2013), s. 57–64.
132  Esimerkiksi Määttä on katsonut, että ”soft law -tyyppistä aineistoa hyödynnetään tosiasiallisesti 
hyvin merkittävänä oikeuslähteenä ympäristöasioita koskevassa kansallisessa oikeudellisessa ratkai-
sutoiminnassa” Määttä 2005, s. 342. Ks. myös Koulu 2009, s. 118. On huomattava, että myös aiemmin 
tässä artikkelissa mainitut komission tiedonannot voivat pitää sisällään ”hallinnollista toimeenpanoa 
tosiasiallisesti ohjaavaa informaatiota”, ja nämä tiedonannot ovat varsin tyypillinen esimerkki unioni-
tason pehmeästä sääntelystä. Mäenpää 2011, s. 49 ja 220. Ks. tästä myös Määttä 2005, s. 370. 
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esimerkiksi Ks. esimerkiksi Kuusiniemi, Kari: Ympäristönsuojelu ja immissioajattelu. Lakimiesliiton 
kustannus 1992, s. 131–132.  Ks. ”pehmeä viranomaissääntely” Koulu, Risto: Pehmeän sääntelyn pa-
radoksi: toisen paratiisi on toisen painajainen, teoksessa Kolehmainen, Esa (toim.): Oikeus ja kritiikki 
I. Helsinki 2009, s. 117–118. Ks. myös Määttä, Tapio: Soft Law kansallisen oikeuden oikeuslähteenä 
– Tutkimus oikeudellisen ratkaisun normipremissin muodostamisen perusteista ympäristöoikeudessa. 
Oikeustiede-Jurisprudentia 2005:XXXVIII, s. 343. EU kontekstissa ks. esimerkiksi Senden, Linda: 
Soft Post-Legislative Rulemaking: A Time for More Stringent Control. European Law Journal 19:1 
(2013), s. 57–64.
132  Esimerkiksi Määttä on katsonut, että ”soft law -tyyppistä aineistoa hyödynnetään tosiasiallisesti 
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kustelua pehmeän sääntelyn asemasta velvoittavien oikeuslähteiden joukossa, eikä tässä 
artikkelissa pyritä laajempaan kontribuutioon pehmeän sääntelyn aseman ja roolin ana-
lysoimiseksi. Seuraavassa kuitenkin tunnistetaan kestävyyslain rinnalle tuotetun viran-
omaisohjeistuksen huomattava merkitys osana biopolttoaineita ja bionesteitä koskevaa 
sääntelykokonaisuutta.
Viranomaisen näkökulmasta viranomaisohjeistus on tarkoituksenmukaista eritoten 
kestävyyslain toimeenpanon kaltaisessa tilanteessa, jossa asiakokonaisuus on uusi ja 
sisältää ympäristöoikeudellisten sääntelykohteiden tavoin runsaasti teknisiä yksityis-
kohtia. Soveltamis- ja oikeuskäytännön puuttuessa ohjeistus on tehokkain tapa vies-
tittää toimijoille suositeltavista tulkinnoista sekä siitä, kuinka lain yleisluontoisten 
säännösten toimeenpano tulisi käytännössä toteuttaa. Energiaviraston kestävyyslakia 
koskeva ohjeistus on toistaiseksi keskittynyt toiminnanharjoittajan kestävyysjärjestel-
mälle asetettuihin vaatimuksiin ja kestävyysjärjestelmän hyväksymisen edellytyksiin. 
Ohjeistus paitsi täydentää ja selventää kestävyyslain yksittäisiä velvoitteita, se myös 
sitoo – ohjeistuksella on esimerkiksi linjattu mitä kestävyysjärjestelmän hyväksymis-
hakemuksessa tulee esittää, jotta hakemus voidaan käsitellä. Nämä edellytykset kos-
kevat tasapuolisesti kaikkia toiminnanharjoittajia.133 Lähtökohta on, että ohjeistuksessa 
linjatut vaatimukset ovat edellytyksiä hakemuksen hyväksymiselle taikka sille, ettei 
valvontaviranomainen puutu toimintaan pakkokeinoin. Jos ohjeistuksen vaatimuksista 
poikkeamiselle on perusteltu syy, Energiaviraston tulisi valvontaviranomaisena tutkia, 
onko ohjeistuksesta poikkeava ratkaisu lain ja direktiivin vaatimusten mukainen. Mikäli 
lain ja direktiivin tulkinnasta ilmenisi erimielisyyttä, viime kädessä asia ratkaistaisiin 
muutoksenhaun kautta.134
Kestävyyskriteereitä koskevassa kokonaisuudessa velvoittavien säännösten taustalla 
vaikuttavat RES-direktiivissä asetetut päästövähennystavoitteet ja näitä tavoitteita oh-
jaavien periaatteiden on välityttävä myös sääntelykokonaisuuteen. Suomen kestävyys-
kriteereitä koskevassa lainsäädännössä normatiivisen tason säännökset ovat kuitenkin, 
kuten jo on todettu, yleisluontoisia.135 Kansallisen järjestelmän lisäksi kestävyyslailla 
käytännössä vain implementoidaan kestävyyskriteerit osaksi Suomen lainsäädäntöä. 
Kestävyyslain kansallinen soveltaminen ja tulkinta jäävät pitkälti viranomaiselle. Vi-
ranomaistason ohjeistukselle jää näin ollen uudessa asiakokonaisuudessa tilaa ja sille on 
myös selkeä tarve. Viranomaisohjeistuksella voidaan parantaa lainsoveltamisen selkeyt-
tä, yhdenmukaisuutta, ennakoitavuutta ja eritoten sen joustavuutta. Toisaalta kestävyys-
lain yleisluontoisuus lisää huomattavasti viranomaisen tehtäväkuormaa ja voi osaltaan 
hidastaa viranomaiselle säädettyjen tehtävien joutuisaa hoitamista.  
Osana pehmeän sääntelyn etuja korostavaa keskustelua on toisaalta myös tunnistet-
tava pehmeää sääntelyä koskeva kritiikki. Pehmeää sääntelyä edustavia aineistoja ei esi-
133  Prosessiohjeistus toiminnanharjoittajalle 2013, s. 1.
134  Tulkinta perustuu Kankaanrinnan käytännössä hankkimaansa viranomaistietoon.
135  Toiminnanharjoittajan kestävyyskriteeriohje 2013, s. 3.
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merkiksi välttämättä valmistella yhtä perusteellisesti ja vuorovaikutteisesti, kuin lakeja 
tai niiden nojalla annettuja asetuksia.136 Pehmeän sääntelyn osalta onkin esitetty, että se 
jäisi ”lähes totaalisesti” laatukontrollin ulkopuolelle.137 Suomen kestävyysjärjestelmää 
tarkentava viranomaisohjeistus on laadittu pitkällisen valmistelun kautta eri sidosryh-
miä kuullen ja lisäksi ohjeistus on tarkoitettu nimenomaan päivitettäväksi. Näinkin tek-
nisluonteisessa lainsäädännössä kaikki yksityiskohdat eivät voi olla lain tasolla säädet-
tyjä eikä niitä voida täysin ennakoida lain valmistelutilanteessa. Tämä jättää sääntelyyn 
aukon, jota viranomaistason ohjeistuksella voidaan täydentää. Uuden lainsäädännön 
käytännön soveltaminen tuo luonnollisesti eteen tilanteita, joita ei ohjeistustakaan laa-
dittaessa ole pystytty ennakoimaan. Nimenomaan tähän liittyy yksi pehmeän sääntelyyn 
liitetyistä eduista – viranomaistason ohjeistusta voidaan päivittää ajantasaiseksi huomat-
tavasti helpommin kuin lainsäädäntöä. Tästä näkökulmasta pehmeä viranomaissääntely 
puolustaa paikkaansa myös hyvän hallinnon toteuttamisessa.
5  Arviointia
5.1  Suomen järjestelmä vs. vapaaehtoiset järjestelmät – yhdenvertaisia?
Yllä on tarkasteltu kahta RES-direktiivin mahdollistamaa keinoa kestävyyskriteereiden 
täyttymisen osoittamiseksi, komission tunnustamia vapaaehtoisia järjestelmiä sekä Suo-
men kansallista järjestelmää. RES-direktiivi asettaa eri kestävyyden täyttymisen osoit-
tamisen keinot toisilleen vaihtoehtoisiksi tai osin myös päällekkäisiksi todentamisen 
menetelmiksi.138 Toiminnanharjoittaja voi itse valita todentamismenetelmänsä. Sekä 
komission vapaaehtoisten järjestelmien että Suomen kansallisen kestävyysjärjestelmän 
tulisi taata markkinoille yhtä kestävää biopolttoainetta. Seuraavassa tarkastellaan ko-
mission vapaaehtoisten järjestelmien sekä Suomen kansallisen järjestelmän valossa sitä, 
kuinka tämän yhdenvertaisuuden vaatimuksen voidaan arvioida toteutuvan.
Kuten aiemmin tässä artikkelissa on kestävyyskriteereiden oikeusperustaa käsitte-
levässä keskustelussa todettu, kestävyyskriteereiden oikeusperustana on sisämarkki-
natavoite. Tämä tavoite käy ilmi myös muualta RES-direktiivistä: biopolttoaineilla ja 
bionesteillä käytävää jäsenvaltioiden välistä kauppaa helpotetaan yhdenmukaistamal-
la kestävyyskriteerit. Lisäksi direktiivi asettaa jäsenvaltioiden välisen sujuvan kaupun 
myös edellytykseksi 10 % tavoitteen saavuttamiselle: ”Uusiutuvista lähteistä peräisin 
olevalle energialle liikenteessä asetettava 10 prosentin tavoite on puolestaan tarkoituk-
senmukaista asettaa samansuuruisena jokaiselle jäsenvaltiolle, jotta voidaan varmistaa 
136  Kuusiniemi 1992, s. 355–356. Ks. myös Määttä 430–431, Koulu 2009, s. 119–123 ja Määttä, Ta-
pio: Näkökulmia sääntelytarkkuuteen. Teoksessa Tala, Jyrki (toim.): Sääntelytarkkuuden ongelmia. 
Oikeuspoliittisen tutkimuslaitoksen julkaisuja 251. Helsinki 2010, s. 71–73.
137 Tala, Jyrki: Lakien laadinta ja vaikutukset. Helsinki 2005, s. 9. Koulu 2009, s. 117–122.
138  Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista, s. 2.
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138  Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista, s. 2.
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yhdenmukaisuus liikenteen polttoaineiden laatuvaatimuksissa ja saatavuudessa. Koska 
liikenteen polttoaineilla on helppo käydä kauppaa, sellaiset jäsenvaltiot, joilla on heikot 
mahdollisuudet hyödyntää tarvittavia luonnonvaroja, voivat helposti hankkia biopoltto-
aineita muualta.” Kohdassa viitataan paitsi kauppaan kolmansien maiden kanssa, myös 
unionin sisäiseen kauppaan.139
RES-direktiivin 18 artiklan 7 kohdan nojalla jäsenvaltio ei saa vaatia lisänäyttöä 17 
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niihin kohdistuvien vaatimusten näkökulmasta, näyttäytyy Suomen järjestelmä selkeästi 
tiukempana, mutta myös avoimempana. Suomen järjestelmässä todentajien tehtävistä 
säädetään kestävyyslailla ja todentajien tehtäviä tarkennetaan viranomaisohjeistuksella. 
Todentajia valvotaan paitsi akkreditoinnin kautta myös Energiaviraston toimesta. To-
139  RES-direktiivin esipuheen oikeusperustaa koskeva osa sekä esipuheen kohdat 16–35.
140  Kertomus edistymisestä uusiutuvien energialähteiden käytössä, KOM(2013) 175 lopullinen, s. 12.
141  Mäenpää 2011, s. 208–209.
142  Sormunen, Ari: Ajankohtaista Eurooppaoikeutta. Vastavuoroisen tunnustamisen periaate muutok-
sessa. Defensor Legis 1 (2008), s. 122.
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dentajat ovat velvoitettuja noudattamaan toiminnassaan esimerkiksi hallintolain vaa-
timuksia hyvän hallinnon toteuttamisesta.Todentajien tehtävät, velvollisuudet ja rooli 
käyvät selväksi tämän sääntelyn myötä.
Toisaalta myös todentajiin kohdistuva sääntelykokonaisuus on haastava ja monita-
soinen, eritoten kun todentajia tarkastellaan heidän kaksoisroolinsa näkökulmasta: to-
dentajan on kyettävä tasapainoilemaan roolissaan toisaalta julkisen toimijan delegoima-
na agenttina ja toisaalta yksityisenä toimijana biopolttoaine- ja bionestemarkkinoilla. 
Todentajien on käytännössä esimerkiksi yhtä aikaa sekä kilpailtava että toimittava yh-
teistyössä muiden todentajien kanssa. On kuitenkin huomattava myös, että näin on ollut 
jo aiemmin päästökaupassa ja uusiutuvan energian tuotantotukijärjestelmässä. Niiden 
osalta tarkasteltuna todentajien yhteistyö näyttäisi ainakin viranomaisen näkökulmasta 
kuitenkin toimivalta. Tästä huolimatta kokonaisuus on kuitenkin mielenkiintoinen to-
dentajien tehtäväkentän laajennuttua RES-direktiivin myötä.
Komission vapaaehtoisten järjestelmien osalta todentajien roolia ei juurikaan sel-
keytetä. Kuten yllä on esitetty, komission vapaaehtoisia järjestelmiä koskeva tunnus-
tamismenettely kärsii läpinäkyvyyden puutteesta. Siinä missä Suomen järjestelmässä 
todentajien tehtäväkenttä on laintasoisesti säädetty, komission vapaaehtoisten järjestel-
mien osalta on annettu vain ei-sitova tiedonanto.143 Nämä seikat huomioiden, ei Suomen 
kansallista järjestelmää ja vapaaehtoisia järjestelmiä voida nähdä yhdenvertaisina aina-
kaan avoimuuden näkökulmasta tarkasteltuna.
Vapaaehtoisten järjestelmien osalta komission tulisikin selkiyttää ne kriteerit, joita 
se soveltaa järjestelmiä tunnustaessaan. Komission suorittamasta benchmarkkausmenet-
telystä tulisi käydä ilmi ne perusteet, joilla tietyn vapaaehtoisen järjestelmän katsotaan 
täyttävän RES-direktiivissä asetetut kestävyyskriteerit. Kansallisten kestävyysjärjes-
telmien yhtenäisyyden ja legitimiteetin näkökulmasta olisi ainakin pyrittävä harmoni-
soimaan kestävyyskriteereiden osoittamista koskevat menetelmät unionitasolla. Käy-
tännössä tällainen tavoite voisi kuitenkin osoittautua mahdottomaksi, ottaen huomioon 
jäsenvaltioiden varsin eriävät intressit.
Olisi tärkeää, että eri järjestelmien kautta todennettujen biopolttoaineiden ja biones-
teiden kestävyyttä osoittavien todistukset (esimerkiksi kestävyystodistukset Suomessa) 
olisivat unionissa vastavuoroisesti tunnustettavia. Vaikka vastavuoroinen tunnustami-
nen onkin yksi keskeisimmistä sisämarkkinoita tukevista tavoitteista, sen mahdolliseen 
toteutumiseen biopolttoaineiden osalta liittyy kuitenkin myös eräitä vastakkaisia huo-
mioita. Miten vastavuoroisen tunnustamisen systeemissä voitaisiin käytännössä varmis-
tua siitä, että kriteereiden ja sääntöjen noudattaminen todella olisi yhdenmukaista?144 
Vain aidosti yhdenmukaisilla käytännöillä voitaisiin varmistua siitä, ettei asetettuihin 
tavoitteisiin lasketa mukaan biopolttoaineita, jotka eivät täytä kestävyysvaatimuksia 
mutta pääsevät hyödyntämään kestävien biopolttoaineiden käyttöä tukevia etuja (kuten 
esimerkiksi veroetuja tai vaikkapa päästökaupan nollakerrointa).
143  Komission tiedonanto vapaaehtoisista järjestelmistä ja oletusarvoista. 
144  Ks. esimerkiksi Sormunen 2008, s. 125.
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144  Ks. esimerkiksi Sormunen 2008, s. 125.
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Yhteenvetona voidaan kuitenkin todeta, että vain yhtenäinen biopolttoaineiden kes-
tävyyden osoittamista koskeva järjestelmä kykenee vastaamaan paitsi yleisesti legitimi-
teetin, myös oikeusvarmuuden145, luotettavuuden ja uskottavuuden vaateisiin niin julki-
sen toimijan kuin yksityisten markkinoidenkin näkökulmasta. Järjestelmän tulisi myös 
olla joustava niin, että sitä voisi kokemuksen karttuessa päivittää.146 Biopolttoaineiden 
ja bionesteiden kestävyyttä koskevan sääntelyjärjestelmän yhtenäisyyttä ja joustavuutta 
voidaan parantaa julkisten ja yksityisten toimijoiden välillä tapahtuvalla yhteistyöllä. 
Tätä yhteistyötä pyritään tukemaan esimerkiksi yllä käsitellyllä Energiaviraston viran-
omaisohjeistuksella.
5.2  Lopuksi 
Tässä artikkelissa on arvioitu kahta biopolttoaineiden ja bionesteiden kestävyyttä ja 
kestävyyden täyttymisen osoittamista koskevaa järjestelmää. Arviointi keskittyi ensi-
sijaisesti Suomen kansalliseen järjestelmään. Toiseksi, artikkelissa esitettiin huomioita 
koskien komission vapaaehtoisia järjestelmiä. Sääntelykokonaisuus näyttäytyy moni-
mutkaisena ja pirstaleisena. 
Suomen kansallisen järjestelmän toimivuus perustuu kolmelle tukipilarille, joita 
ovat toiminnanharjoittajan kestävyysjärjestelmä, todentajan tarkastustoiminta sekä vi-
ranomaiskontrolli. Toiminnanharjoittajalle asetetaan vaatimus kestävyysjärjestelmänsä 
huolellisesta laatimisesta, tunnollisesta noudattamisesta sekä kaikkien vaadittujen tie-
tojen toimittamisesta valvontaviranomaiselle. Kestävyyslain mukainen todentaja vastaa 
kestävyysjärjestelmän lainmukaisesta tarkastamisesta ennen järjestelmän hyväksymistä 
ja muutoksia, sekä järjestelmän noudattamisen tarkastamisesta hyväksymisen jälkeen. 
Todentaja toimii julkisia hallintotehtäviä hoitaessaan viranomaisen delegoimana, sa-
moin kuin komission tunnustamat vapaaehtoiset järjestelmät toimivat komission dele-
goimina yksityisinä toimijoina. Valvontaviranomaiselle laissa säädetään toimivalta lain 
mukaisiin viranomaistehtäviin ja lain noudattamisen valvontaan. 
Kun Suomen järjestelmää verrataan komission vapaaehtoisiin järjestelmiin, ei sään-
telykokonaisuus näyttäydy yhdenvertaisena. Vapaaehtoisten järjestelmien osalta esi-
merkiksi tunnustamismenettely kärsii läpinäkyvyyshaasteista, eikä todentajien tehtäviä, 
velvoitteita tai roolia selkeytetä samoin kuin Suomen järjestelmän osalta tehdään. Koska 
samat todentajat voivat toimia eri kansallisissa järjestelmissä sekä vapaaehtoisissa jär-
jestelmissä, muodostuu kokonaisuus todentajan näkökulmasta hankalaksi. 
Myös biopolttoaineiden kestävyyden osalta käyty keskustelu uudenlaisista hallitse-
mistavoista korostaa julkisen toimijan ja yksityisen tahon vuorovaikutusta sekä yhteis-
145  Mäenpää 2011, s. 275.
146  Ks. myös Nastasi 2013, passim.
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toimintaa.147 Kuten yllä esitetään, keskustelu on usein liitetty erilaisia sääntelytapoja 
ja -teorioita koskevaan tarkasteluun, koska käytännön esimerkkejä ei ole ollut juuri 
esittää.148 Tähän kokonaisuuteen liittyy kiinteästi myös aiemmin tässä artikkelissa esi-
tetyt huomiot koskien pehmeää sääntelyä. Esimerkiksi Määttä huomioi, että unionin 
oikeudessa pehmeää sääntelyä tarkastellaan ”sitovalle lainsäädännölle vaihtoehtoisena 
sääntelytapana” nimenomaan uutta eurooppalaista hallintotapaa koskevassa keskuste-
lussa..149
Tässä artikkelissa käsitelty biopolttoaineiden kestävyyttä ja kestävyyden osoitta-
mista koskeva sääntelykokonaisuus on toimiva esimerkki uudenlaisesta, julkisten ja 
yksityisten toimijoiden aktiivista yhteistyötä korostavasta ja joustavasta sääntelykoko-
naisuudesta. Yksityisten toimijoiden asiantuntemus voidaan nähdä voimavarana, joka 
keventää hallintoa sekä sen edellyttämiä resursseja. Toimijoiden ohjauksella ja vuoro-
vaikutuksella voidaan pyrkiä minimoimaan tästä voimavarasta nousevat riskitekijät, ku-
ten esimerkiksi huoli siitä kuinka hyvin yksityiset toimijat kykenevät vastaamaan hyvän 
hallinnon edellytyksiin.
Viranomainen voidaan nähdä myös toimintaa ohjaavana koordinoijana. Viranomai-
sella on kontrolli kokonaisuudesta, joka on käytännössä kuitenkin joustava ja perustuu 
vahvasti yhteistyöhön toiminnanharjoittajien ja todentajien kanssa. Viranomaisen on 
kestävyyslain mukaisen järjestelmän toimivuuden takaamiseksi asettava vaatimusten 
minimitaso. Tulkintakäytännön tasapuolisuuden vuoksi viranomaisen on myös ”julistet-
tava” todentajien tehtävä ohjeistamalla todentajat tehtäviinsä ja seurattava aktiivisesti to-
dentajien todentamiskäytäntöä. Työnjaon selkeys on edellytys toimivalle järjestelmälle.
Uusiutuvan energian ja biopolttoaineiden kestävyyden sääntely osana unionin ilmas-
to- ja energiapolitiikkaa on osoittanut, että monimuotoistuvat, nopeasti muuttuvat sekä 
teknisesti erittäin haastavat ongelmat (sääntelykohteet) edellyttävät sääntelyltä myös 
vastaavaa ”monimuotoisuutta”, nopeaa reagointia sekä yhteistyötä eri toimijoiden kes-
ken.150 Tässä artikkelissa esitetty biopolttoaineiden kestävyyttä sekä kestävyyden täyt-
tymisen osoittamista koskeva järjestelmä pyrkii paitsi toimijoiltaan myös instrumenteil-
taan yhtenäisempään, joustavampaan ja yhteyshakuisempaan sääntelykokonaisuuteen. 
Tämäntyyppinen lähestymistapa onkin jo noussut keskusteluun EU:n ilmasto ja ener-
giapolitiikassa, kun komissio ehdotti vuoden 2014 alussa suuntaviivoja unionin ilmasto 
ja energiapolitiikaksi vuosille 2020–2030.151
147  KOM (2001) 428 lopullinen, s. 23. Ks. myös Toimielinten välinen sopimus paremmasta lainsäädän-
nöstä, 2003 (2003/C 321/01) EUVL, C 321/1, 31.12.2003, s. 2–3. 
148  Tala 2012, s. 26.
149  Määttä 2005, s. 347. 
150  Laajemmin tarkasteltuna, juuri ilmastonmuutoksen meille asettamaan haasteeseen vastaaminen 
edellyttää myös ”eri sääntelyjärjestelmien välistä koordinaatiota”. Kulovesi, Kati: Ilmasto-oikeuden 
synty? Katsaus ilmastonmuutosta koskevaan sääntelyyn. Ympäristöpolitiikan ja -oikeuden vuosikirja 
2010. Jyväskylä 2010, s. 417–420 ja 425–426. Myös RES-direktiivi itsessään kannustaa ”kaikentasoi-
seen yhteistyöhön”. RES-direktiivi, esipuheen 35 kohta.
151  KOM(2014) 15 lopullinen.
 Arvioita biopolttoaineiden kestävyyttä ja kestävyyden osoittamista koskevasta ... 97
toimintaa.147 Kuten yllä esitetään, keskustelu on usein liitetty erilaisia sääntelytapoja 
ja -teorioita koskevaan tarkasteluun, koska käytännön esimerkkejä ei ole ollut juuri 
esittää.148 Tähän kokonaisuuteen liittyy kiinteästi myös aiemmin tässä artikkelissa esi-
tetyt huomiot koskien pehmeää sääntelyä. Esimerkiksi Määttä huomioi, että unionin 
oikeudessa pehmeää sääntelyä tarkastellaan ”sitovalle lainsäädännölle vaihtoehtoisena 
sääntelytapana” nimenomaan uutta eurooppalaista hallintotapaa koskevassa keskuste-
lussa..149
Tässä artikkelissa käsitelty biopolttoaineiden kestävyyttä ja kestävyyden osoitta-
mista koskeva sääntelykokonaisuus on toimiva esimerkki uudenlaisesta, julkisten ja 
yksityisten toimijoiden aktiivista yhteistyötä korostavasta ja joustavasta sääntelykoko-
naisuudesta. Yksityisten toimijoiden asiantuntemus voidaan nähdä voimavarana, joka 
keventää hallintoa sekä sen edellyttämiä resursseja. Toimijoiden ohjauksella ja vuoro-
vaikutuksella voidaan pyrkiä minimoimaan tästä voimavarasta nousevat riskitekijät, ku-
ten esimerkiksi huoli siitä kuinka hyvin yksityiset toimijat kykenevät vastaamaan hyvän 
hallinnon edellytyksiin.
Viranomainen voidaan nähdä myös toimintaa ohjaavana koordinoijana. Viranomai-
sella on kontrolli kokonaisuudesta, joka on käytännössä kuitenkin joustava ja perustuu 
vahvasti yhteistyöhön toiminnanharjoittajien ja todentajien kanssa. Viranomaisen on 
kestävyyslain mukaisen järjestelmän toimivuuden takaamiseksi asettava vaatimusten 
minimitaso. Tulkintakäytännön tasapuolisuuden vuoksi viranomaisen on myös ”julistet-
tava” todentajien tehtävä ohjeistamalla todentajat tehtäviinsä ja seurattava aktiivisesti to-
dentajien todentamiskäytäntöä. Työnjaon selkeys on edellytys toimivalle järjestelmälle.
Uusiutuvan energian ja biopolttoaineiden kestävyyden sääntely osana unionin ilmas-
to- ja energiapolitiikkaa on osoittanut, että monimuotoistuvat, nopeasti muuttuvat sekä 
teknisesti erittäin haastavat ongelmat (sääntelykohteet) edellyttävät sääntelyltä myös 
vastaavaa ”monimuotoisuutta”, nopeaa reagointia sekä yhteistyötä eri toimijoiden kes-
ken.150 Tässä artikkelissa esitetty biopolttoaineiden kestävyyttä sekä kestävyyden täyt-
tymisen osoittamista koskeva järjestelmä pyrkii paitsi toimijoiltaan myös instrumenteil-
taan yhtenäisempään, joustavampaan ja yhteyshakuisempaan sääntelykokonaisuuteen. 
Tämäntyyppinen lähestymistapa onkin jo noussut keskusteluun EU:n ilmasto ja ener-
giapolitiikassa, kun komissio ehdotti vuoden 2014 alussa suuntaviivoja unionin ilmasto 
ja energiapolitiikaksi vuosille 2020–2030.151
147  KOM (2001) 428 lopullinen, s. 23. Ks. myös Toimielinten välinen sopimus paremmasta lainsäädän-
nöstä, 2003 (2003/C 321/01) EUVL, C 321/1, 31.12.2003, s. 2–3. 
148  Tala 2012, s. 26.
149  Määttä 2005, s. 347. 
150  Laajemmin tarkasteltuna, juuri ilmastonmuutoksen meille asettamaan haasteeseen vastaaminen 
edellyttää myös ”eri sääntelyjärjestelmien välistä koordinaatiota”. Kulovesi, Kati: Ilmasto-oikeuden 
synty? Katsaus ilmastonmuutosta koskevaan sääntelyyn. Ympäristöpolitiikan ja -oikeuden vuosikirja 
2010. Jyväskylä 2010, s. 417–420 ja 425–426. Myös RES-direktiivi itsessään kannustaa ”kaikentasoi-
seen yhteistyöhön”. RES-direktiivi, esipuheen 35 kohta.
151  KOM(2014) 15 lopullinen.

Article V
Climate Law Volume 4 (2014) 239–266 Brill Nijhoff 
  brill.com/clla 
 
  1 
 
Legitimacy and EU Biofuel 
Governance: In Search of 
Greater Coherence 
 
Abstract.  
The EU regulatory framework for sustainable biofuels is an example of 
today’s dynamic European climate and energy governance. The article 
demonstrates that there are, however, particular internal controversies that 
continue to undermine the overall credibility of the EU biofuel regime, as 
well as the effectiveness and legitimacy of the scheme. In connection with 
the debate on new governance, the article explores the concepts of input 
and output legitimacy as regards the verification of compliance with 
biofuel sustainability criteria. The article shows that if the procedural 
requirements to satisfy input legitimacy are not met, there is a risk that 
output legitimacy—the credibility of the substantive outcome—will also 
be diminished. By paying attention to the process and harmonizing the 
itemized process-related elements we can improve both the appropriate 
achievement of the substantive outcome as well as the legitimacy of EU 
biofuel governance. 
 
Keywords. EU climate and energy governance, EU biofuels regime, input 
and output legitimacy, private actors. 
 
1. Introduction 
 
The IPCC Fifth Assessment Report concluded that in 2010 as much as 78 
per cent of all emissions originated from the combustion of fossil fuels 
and from other industry-related processes.1  Combating climate change 
requires substantial cuts in anthropogenic greenhouse gas emissions by 
the middle of this century through major changes in our energy systems, 
                                                     
1 IPPC, Fifth Assessment Report, Summary for Policymakers, in Climate Change 2014: Mitigation of Climate 
Change. Contribution of Working Group III to the Fifth Assessment Report of the Intergovernmental Panel on 
Climate Change (IPCC SPM WGIII, final draft), available at <http://mitigation2014.org/>, at 5.  
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including a ‘tripling to nearly a quadrupling of the share of zero‐ and 
low‐carbon energy supply from renewables’. 2  Despite the global 
governance efforts undertaken thus far, total GHG emissions continue to 
rise.3 A fundamental transformation of the energy system, with renewable 
energy playing a central role, is necessary.  
The European Union has been one region that has been 
successful in reducing its GHG emissions. The Treaty on the Functioning 
of the European Union (TFEU)4 asserts that ‘combating climate change’5 
is one of the EU’s key objectives. Moreover, the EU has been regarded as 
a leader in this area due to its relatively bold climate approach.6 The EU’s 
Climate and Energy Package, 7  which went into effect in 2009, has 
harmonized the EU’s external ambition with its internal policies.8 The 
package represents both a robust response to the haphazard progress made 
at international level to tackle climate change and a visible step towards 
locating renewable energy at the heart of any realizable plan for climate 
change action. 9  The package includes binding ‘20–20–20’ targets for 
GHG emission reductions, renewables, and energy efficiency. Directive 
2009/28/EC (the ‘Renewable Energy Directive’) set a target of 20 per 
cent for renewable-energy use within the EU by 2020. The Directive also 
set a 10 per cent target for the share of energy from renewable sources in 
transport (Article 3). 10  These mandatory targets have had a profound 
                                                     
2 Ibid., at 12-13. 
3 Ibid., at 5 and 15.  
4 The Treaty on the Functioning of the European Union, 26 October 2012, OJ 2012, C 326/47. 
5 TFEU, Article 191(1). 
6 Sebastian Oberthür and Marc Pallemaerts, ‘The EU’s Internal and External Climate Policies: and Historical 
Overview’, in The New Climate Policies of the European Union. Internal Legislation and Climate Diplomacy, 
edited by Sebastian Oberthür and Marc Pallemaerts (Brussels University Press, 2010), at 27-28 and 44-47. 
7 The climate and energy package is a set of binding laws aiming to ensure that the EU meets three specified 
climate and energy targets for 2020. These targets aim to reduce the EU’s GHG emissions from 1990 levels by 
20 per cent, raise the share of renewable energy in the EU’s primary energy consumption by 20 per cent 
(including a target of 10 per cent for renewables in transport), and improve the EU’s energy efficiency by 20 
per cent for the target year of 2020. The climate and energy package comprises four pieces of complementary 
legislation: Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 Amending 
Directive 2003/87/EC so as to Improve and Extend the Greenhouse Gas Emission Allowance Trading Scheme 
of the Community, OJ 2009, L 140/63; Directive 2009/28/EC of the European Parliament and of the Council of 
23 April 2009 on the Promotion of the Use of Energy from Renewable Sources, OJ 2009, L 140/16; Decision 
No 406/2009/EC of the European Parliament and of the Council of 23 April 2009 on the Effort of Member 
States to Reduce Their Greenhouse Gas Emissions to Meet the Community’s Greenhouse Gas Emission 
Reduction Commitments up to 2020, OJ 2009, L 140/136 and Directive 2009/31/EC of the European 
Parliament and of the Council of 23 April 2009 on the Geological Storage of Carbon Dioxide and Amending 
Council Directive 85/337/EEC, European Parliament and Council Directives 2000/60/EC, 2001/80/EC, 
2004/35/EC, 2006/12/EC, 2008/1/EC and Regulation (EC) No 1013/2006, OJ 2009, L 140/114. 
8 Ibid., at 53.  
9 Cinnamon Carlarne, Climate Change Law and Policy. EU and US approaches (Oxford University Press, 
2010), at 186-189. Also, Kati Kulovesi, Elisa Morgera, and Miguel Muñoz, ‘Environmental Integration and 
multi-faceted international dimensions of EU law: Unpacking the EU’s 2009 Climate and Energy Package’, 48 
Common Market Law Review (2011), at 829-833; and Michael Mehling, Kati Kulovesi, and Javier de Cendra, 
‘Climate Law and Policy in the European Union: Accidental Success or Deliberate Leadership?’ in Erkki Hollo, 
Kati Kulovesi, and Michael Mehling (eds.), Climate Change and the Law (Springer, 2013), at 512-513. 
10 Annex I of the Renewable Energy Directive specifies the national targets. 
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impact by bringing renewables under the EU member states’ energy 
policies. 11  In addition, the Lisbon Treaty 12  laid down an important 
internal driver for climate and energy integration, in the form of a new 
legal basis for energy (Article 194 of the TFEU). 13  Thus, renewable 
energy is also a central part of the still nascent common EU energy 
policy.14 
The EU’s forthright approach to the topics of the climate 
and energy has been both praised and criticized.15 It has been noted that it 
would be ‘erroneous’16 to assume that the choices the EU has made were 
smooth and simple. The EU biofuels framework offers a perfect 
illustration of the prevailing climate and energy policy-making process. 
The sustainability concerns have been central to the biofuel policy 
process since its origin.17 In essence, although biofuels are important to 
the aim of  decarbonization of the transport sector, the incentives created 
through the renewables targets and the subsequent increase in biofuel 
production have intensified the sustainability concerns (e.g. land use, food 
security, and biodiversity loss) related to biofuels. Thus to ensure that 
only sustainable biofuels are measured against the renewables targets, the 
Renewable Energy Directive establishes a regulatory framework 
comprising sustainability criteria for biofuels (Article 17) and verification 
of compliance with the sustainability criteria (Article 18). 
The process of establishing the EU biofuels policy relates 
closely to the search for greater regulatory coherence within European 
climate and energy governance. It is clear that traditional regulation18 
                                                     
11 Renewable Energy Progress Report, COM(2013) 175 final, at 3. See also Kim Talus, 
EU Energy Law and Policy: A Critical Account (Oxford University Press, 2013), at 192. 
12  Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European 
Community, 13 December 2007, OJ 2007, C 306/1. See Article 194 of the TFEU. 
13 The Lisbon Treaty introduced an energy chapter in the TFEU recognizing powers of the EU to develop an 
energy policy: TFEU Title XXI. 
14 A Policy Framework for Climate and Energy in the Period from 2020 to 2030, COM(2014) 15 final, at 5. 
See also Suzanne Kingston, ‘Surveying the state of EU environmental law: Much bark with little bite?’, 62(4) 
International and Comparative Law Quarterly (2013), at 972. 
15 See, e.g., Kati Kulovesi, ‘Climate Change in EU external relations: Please follow my example (or I might 
force you to)’, in The External Environmental Policy of the European Union. EU and International Law 
Perspectives, edited by Elisa Morgera (Cambridge University Press, 2012), at 115-118 and 140-141; and 
Joanne Scott and Lavanya Rajamani, ‘EU Climate Change Unilateralism’, 23(2) The European Journal of 
International Law (2012), at 469-473.  
16 Mehling, Kulovesi, and de Cendra, supra, note 9, at 509. 
17  See Amelia Sharman and John Holmes, ‘Evidence-Based Policy or Policy-Based Evidence Gathering? 
Biofuels, the EU and the 10% Target’, 20(5) Environmental Policy and Governance (2010), at 310. See also 
Ben Richardson, ‘The governance of primary commodities: Biofuel certification in the European Union’, in 
Handbook of the International Political Economy of Governance, edited by Anthony Payne and Nicola Phillips 
(Edward Elgar, 2014), at 206-208. 
18 ‘Traditional (EU) regulation’ refers to the classical mode of regulation that takes place through legislation 
(‘command and control’), including the public validation of legal rules and coercive sanctions implemented by 
a public actor. Burkard Eberlein and Dieter Kerwer, ‘New Governance in the European Union: A Theoretical 
Perspective’, 42(1) Journal of Common Market Studies (2004), at 122-123.  
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alone is not capable of responding to the complex reality of regulating 
such issues as biofuel sustainability. Kingston speaks for many in saying 
that ‘there can hardly be a better contemporary illustration’ of a challenge 
requiring such a profound rethink of conventional approaches to 
environmental regulation on different levels as the legal challenges posed 
by climate change.19  The EU biofuels regime represents the approach 
known generally as European ‘new governance’. New governance allows 
for a range of regulatory mechanisms and highlights the informal face of 
governance by providing a platform for the participation of both public 
and private actors within the processes of policy formulation and 
implementation. In the context of this article and in particular, the 
methods for the verification of compliance with the sustainability criteria 
represent an element of new governance: the public is understood to have 
delegated to private verifiers the authority to check the sustainability of 
biofuels (Article 18). 20  
Following the new governance trend, the Renewable Energy 
Directive has succeeded in laying down a biofuel regime that is 
comprehensive but overly complex. It exemplifies how a very ambitious 
objective cemented with mandatory targets and implemented through a 
mix of regulatory instruments has not been able to escape concerns over 
its credibility, effectiveness, and legitimacy. A credible regulatory 
framework is both effective and legitimate. 21  This article argues that 
effectiveness and legitimacy are ‘deeply intertwined’22 and thus part of 
the same mechanism. The effectiveness of a given regulatory framework 
refers to its capacity to solve problems and its ability to contribute to its 
defined objective. 23  Legitimacy is about how we accept and justify 
authority24 and, for the purposes of this article, it is further defined as 
consisting of procedural (input legitimacy) and substantive (output 
legitimacy) elements.25  
                                                     
19 Suzanne Kingston, ‘Introduction’, in European Perspectives on Environmental Law and Governance, edited 
by Suzanne Kingston (Routledge, 2013), at 2-3. See also, for example, Kati Kulovesi, ‘Exploring the 
Landscape of Climate Law and Scholarship: Two Emerging Trends’, in Climate Change and the Law, edited 
by Erkki Hollo, Kati Kulovesi, and Michael Mehling (Springer, 2013), at 31-34, and Issachar Rosen-Zvi, 
‘Climate Change Governance: Mapping the Terrain’, 2 Carbon and Climate Law Review (2011), at 235 and 
240-243. 
20 Joanne Scott and David Trubek, ‘Mind the Gap: Law and New Approaches to Governance in the European 
Union’, 8(1) European Law Journal (2002), at 1 and 5-8. 
21 European Governance. A White Paper, COM(2001) 428, 25 July 2001, OJ 2001, C 287/1, at 6. 
22 Antto Vihma and Kati Kulovesi, ‘Can Attention to the Process Improve the Efficiency of the UNFCCC 
Negotiations?’, 4 Carbon and Climate Law Review (2013), at 244. 
23 Fritz Scharpf, Governing in Europe: Effective and Democratic?, (Oxford University Press, 1999), at 11.  
24 Legitimacy can be described through the dimensions of the sociological (socially accepted use of authority) 
and normative (how the use of authority is justified) legitimacy: Daniel Bodansky, ‘Legitimacy’, in The Oxford 
Handbook of International Environmental Law, edited by Daniel Bodansky et al. (Oxford University Press, 
2007), at 709. 
25 Input legitimacy refers to fair process based on fundamental democratic norms (e.g. good governance, public 
participation). Output legitimacy refers to the effective and equitable outcome as well as to the problem-
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Taken together, the flexibility given to EU member states to 
transpose the Renewable Energy Directive into national law and the 
inclusion of private actors in the key implementing mechanism, make for 
a rather perplexing implementation process. Against this substantive 
background, and in tandem with a perspective on the legitimacy of new 
governance, this article analyses the EU’s procedure for ensuring that the 
biofuels measured against the 10 per cent target meet the sustainability 
criteria specified in the relevant legislation (input legitimacy). Given the 
controversies surrounding biofuels, the EU’s target for renewable energy 
in transport, which includes biofuels, can be seen as legitimate only if it 
leads to the production and consumption of sustainable biofuels with 
genuine environmental and societal benefits (output legitimacy). 
Furthermore, this article argues that certain procedural 
challenges related to EU biofuel governance (most notably, shortcomings 
related to the verification of compliance with the sustainability criteria) 
risk eroding the substantive credibility of the system (namely the outcome: 
ensuring that only sustainable biofuels are measured against the 10 per 
cent target). Thus, if the procedural requirements to satisfy input 
legitimacy are not sufficiently met, the danger is that output legitimacy – 
i.e. the credibility of the substantive outcome – will also be diminished. 
This article scrutinizes three legitimacy challenges to this process, related 
to: (1) the credibility and transparency of the verification process; (2) the 
role of private verifiers; and (3) the general coherence of the regulatory 
framework. The article seeks to identify options capable of addressing 
both the effectiveness and legitimacy concerns arising from the EU’s 
governance framework for biofuels. Finally, as the EU’s climate and 
energy package as well as its biofuels policy are currently under review,26 
it is an opportune time to consider amending the EU’s biofuel regime in 
order to enhance its effectiveness and legitimacy. 
 
2. The substantive and conceptual background  
 
This section sets out the substantive regulatory framework and discusses 
why biofuels are a contentious issue within the EU’s climate and energy 
policy. This is followed by an elaboration of the EU biofuel regime from 
the perspective of new governance. Finally, the section considers this 
systematization in terms of legitimacy. 
                                                                                                                                   
solving capacity (e.g. expertise, performance delivery) of the regime in guestion. See e.g Scharpf, supra, note 
23, at 6. See also Vihma and Kulovesi, supra, note 22, at 2. 
26 Proposal for a Directive of the European Parliament and of the Council Amending Directive 98/70/EC 
Relating to the Quality of Petrol and Diesel Fuels and Amending Directive 2009/28/EC on the Promotion of 
the Use of Energy from Renewable Sources, COM(2012) 595 final; and COM(2014) 15 final, supra, note 14. 
See also European Council’s Conclusions, 25 October 2014, EUCO 169/14. 
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2.1. The sustainable biofuels conundrum  
 
The Renewable Energy Directive governs the promotion, production, and 
use of biofuels through mandatory targets for renewable energy uptake in 
the 28 EU member states.27 Use of ‘sustainable biofuels’ is an explicit 
objective in the Renewable Energy Directive.28 Article 17 of the Directive 
lays down the sustainability criteria and requires that these be applied to 
biofuels measured against the national renewable energy targets as well as 
to biofuels that benefit from national support schemes for renewable 
energy (e.g. tax incentives or national subsidies). Compliance with the 
sustainability criteria is not an absolute prerequisite for introducing 
biofuels onto the European market, but biofuels that do not meet the 
criteria are considered fossil fuels. As such, the sustainability criteria are a 
set of legal criteria ensuring the sustainability of biofuels through verified 
GHG emission reductions in comparison to fossil fuels29 and through the 
sustainable extraction and use of raw materials in the production of 
biofuels. The net GHG reductions from biofuels are calculated in 
accordance with the methodology laid down in Article 19 and detailed 
further in Annex V of the Renewable Energy Directive. Article 17(3) 
requires that biofuels should not be made from raw materials obtained 
from land with high biodiversity value (e.g. primary forest) or from land 
with high carbon stock (e.g. wetlands or peatlands). Article 17(6) requires 
that certain agro-environmental practices should be followed in the 
relevant biomass cultivation. In addition, Article 17 provides that the 
criteria apply irrespective of whether the raw materials were cultivated 
inside or outside the territory of the EU. Thus, the criteria also have a 
distinct external dimension that is relevant in terms of the applicability of 
EU law outside its prescribed jurisdiction.30  
The sustainability criteria have been at the heart of the 
biofuel policy debate ever since the regulatory framework was introduced 
in 2009. The contribution made by biofuels to climate change mitigation 
                                                     
27 The Renewable Energy Directive applies, in most instances, to ‘biofuels and bioliquids’. For the purposes of 
clarity, this paper generally uses the term ‘biofuels’. Article 2 of the Directive defines ‘biofuels’ as liquid or 
gaseous fuel for transport produced from biomass and ‘bioliquids’ as liquid fuel for energy purposes other than 
for transport, including electricity, heating, and cooling, produced from biomass. Lastly, ‘biomass’ means the 
biodegradable fraction of products, waste, and residues of biological origin – from agriculture (including 
vegetal and animal substances), forestry, and industries including fisheries and aquaculture – as well as the 
biodegradable fraction of industrial and municipal waste.  
28 Recital 65 of the Renewable Energy Directive: ‘Biofuel production should be sustainable’.  
29 Article 17 (2) specifies that the reduction threshold was initially 35 per cent but rises ultimately to 60 per 
cent for biofuels produced at installations where production starts on or after 1 January 2017. 
30 For further discussion, see Stavros Afionis and Lindsay Stringer, ‘European Union leadership in biofuels 
regulation: Europe as a normative power?’, 32 Journal of Cleaner Production (2012), at 120-121. 
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through GHG emission reductions has proven very uncertain. 31  The 
IPCC’s Fifth Assessment Report notes that while biofuels ‘can allow’ the 
reduction of fossil-fuel use and GHG emissions, they often shift 
environmental burdens towards land-use‐related impacts.32 Direct land-
use change (DLUC) refers to conversion of land that was not used for 
crop production before, into land used for the production of biofuel 
feedstocks. Indirect land-use change (ILUC) occurs when existing 
agricultural land is turned over to biomass production for biofuels and the 
prior agricultural activity must relocate elsewhere to meet the existing (or 
increasing) demand for crops for food and feed. This effective expansion 
in land-use happens often at the expense of forests, grasslands, peat lands, 
wetlands, and other carbon-rich ecosystems.33  Therefore, the land-use-
related impacts are particularly relevant in a third-country context, as a 
proportion of EU biofuels are imported from outside the EU. 34  GHG 
emissions associated with ILUC are not covered by current EU legislation 
or by the sustainability criteria.35  
The EU’s biofuel regime, and its entire renewables policy, is 
currently undergoing reform. In March 2012, the Commission issued a 
proposal to revise the sustainability criteria contained in the Directive. In 
essence, the proposal involves limiting the use of first-generation 36 
biofuels and boosting advanced biofuels from feedstocks that do not 
create an additional demand for land, thus limiting the ILUC impact of 
biofuel production.37 In June 2014, the Energy Council reached a political 
agreement on the draft directive. The agreement addresses the ILUC 
phenomenon by initiating a transition to biofuels with lower ILUC risks. 
                                                     
31 In the EU context, see COM(2014) 15 final, supra, note 14, at 6. See also Opinion of the EEA Scientific 
Committee on Greenhouse Gas Accounting in Relation to Bioenergy, European Environment Agency Scientific 
Committee, 15 September 2011. For discussion, see Seita Romppanen, ‘Regulating Better Biofuels for the 
European Union’, European Energy and Environmental Law Review (June 2012), at 125-132. 
32 IPPC, Fifth Assessment Report, Agriculture, Forestry and Other Land Use (AFOLU), in Climate Change 
2014: Mitigation of Climate Change. Contribution of Working Group III to the Fifth Assessment Report of the 
Intergovernmental Panel on Climate Change (IPCC Transport WGIII), available at 
<http://mitigation2014.org/>, at 99. See also IPPC, Fifth Assessment Report, Transport, in Climate Change 
2014: Mitigation of Climate Change. Contribution of Working Group III to the Fifth Assessment Report of the 
Intergovernmental Panel on Climate Change (IPCC Transport WGIII), available at < 
http://mitigation2014.org/>, at 20-21, 42, 54 and 58. 
33 Ibid., at 92. 
34 COM(2013) 175 final, at 10. 
35 For example, food security concerns (among other concerns) are not covered by the Renewable Energy 
Directive. For discussion, see Romppanen, supra, note 31, at 128-135. 
36 First-generation (conventional) biofuels are made from food crops (e.g. sugar, starch, or vegetable oil). The 
term ‘advanced biofuels’ generally refers to second-generation fuels, made from non-food feedstocks (e.g. 
wastes, agricultural and forestry residues, energy crops); and to some extent also to third-generation biofuels 
derived from algae-based feedstock (aquatic autotrophic organisms). The Renewable Energy Directive does 
not define the different biofuel categories. For definitions, see the IEA’s report From 1 to 2 generation Biofuel 
Technologies: An overview of current industry and RD&D activities, at  5-7. 
37 COM(2012) 595 final.  
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The agreement includes, for example, a seven per cent cap on 
conventional biofuels counting towards the renewable energy target.38  
Moreover, in January 2014, the Commission proposed a 
new policy framework for climate and energy for the period from 2020 to 
2030. 39  The policy document proposed a ‘coherent headline target at 
European level for renewable energy of at least 27% with flexibility for 
Member States to set national objectives’. In October 2014, the European 
Council agreed upon the new policy framework for 2030, including 
binding EU target of an at least 40 per cent domestic reduction on GHG 
emissions by 2030 compared to 1990, a target of at least 27 per cent for 
the share of renewable energy consumed in EU in 2030. The renewables 
target is binding only at the EU level. The agreement also includes an 
indicative target of at least 27 per cent for improving energy efficiency in 
2030. 40  The greater flexibility given to the member states would be 
governed by a new governance framework. However, no further 
elaborations as regards the architecture of such new governance 
framework exist as of yet. Centrally, the proposed 2020/2030 framework 
treats the EU emission-trading system (EU ETS) and the contribution to 
GHG reductions from renewables as being interlinked and 
complementary. The 27 per cent target is intended to build on each 
member state’s current targets for 2020.41  It does not, therefore, replace 
existing targets but rests on a presumption that all member states will 
meet their renewables targets by 2020. In other words, when all member 
states have met their individual mandatory targets by 2020, mandatory 
targets will no longer be necessary. Therefore this approach shows great 
faith in the successful implementation of the current renewables policy. 
Both of these proposals would, if realized, entail substantial 
revision of both the Renewable Energy Directive and the biofuels regime. 
However, as explained above, the current EU biofuels regime is 
struggling to meet its sustainability objectives as it is. Thus it is unclear 
how the ILUC proposal and the new 2020/2030 framework would interact, 
and how will the future of EU biofuels regime look like. Thus finally, the 
EU is clearly in need of a coherent and unified biofuel policy. The 
effectiveness of the biofuel regime is impaired by its constant state of flux 
and the uncertainties surrounding the future of the regulatory framework. 
Biofuel operators are reacting to the unstable regulatory environment, for 
                                                     
38 See further, e.g., Council of the European Union, Proposal on Indirect Land-Use Change: Council Reaches 
Agreement, press release), Luxembourg 13 June 2014, 7550/14, at 2-3. 
39 COM(2014) 15 final, supra, note 14. 
40 European Council’s Conclusions, 25 October 2014, EUCO 169/14. 
41 COM(2014) 15 final, supra, note 14, at 6-7. 
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example by withdrawing from planned, and funded projects.42 For the 
purposes of this paper however, the contentious nature of the EU biofuel-
governance framework provides ample scope for the scrutiny of its 
legitimacy, as the following section demonstrates. 
 
2.2. Public functions, private actors 
 
The EU biofuel regime, as an example of European new governance,43 
offers a new perspective on the relationship between public and private 
actors.44 In the light of this relationship, the EU’s sustainability scheme 
for biofuels combines public authority and private expertise in order to 
verify that biofuels counted against the 10 per cent target comply with the 
sustainability criteria set in the Renewable Energy Directive. This 
verification is the most important aspect of the process of guaranteeing 
biofuel sustainability. 
In principle, Article 18(3) of the Directive obliges EU 
member states to conduct verification, for they are required to take 
‘measures to ensure that’ so-called ‘economic operators’ 45  submit 
‘reliable information’ and ‘make available to the Member State, on 
request, the data that were used to develop the information’ concerning 
compliance with the sustainability criteria for biofuels – i.e. the criteria 
affecting compliance with national targets or those biofuels benefiting 
from national support schemes. The establishment of a national system is 
one of the ‘measures’ used to implement the requirements of verification. 
Alternatively, member states may require economic 
operators to use the voluntary certification schemes that the Commission 
has recognized for the purposes of verification. There are currently 
                                                     
42 In February 2014, a Finnish bioenergy company, Vapo, froze a second-generation biodiesel plant project due 
to ‘increased uncertainty concerning the legislation on renewable fuels’. The project had received a 
commitment of €88 million from the EU if the project was realized. For further details, see 
<http://www.ner300.com/?s=VAPO>. 
43 On governance, see Deirdre Curtin and Ige Dekker, ‘Governance as a Legal Concept within the European 
Union: Purpose and Principles’, 4(3) International Law Forum du Droit International (2002), at 134-136 and 
140-141; Christoph Möllers, ‘European Governance: Meaning and Value of a Concept’, 43(2) Common 
Market Law Review (2006), at 313; and on regulation, see Sandra Eckert, ‘European Regulatory Governance’, 
in Handbook on the Politics of Regulation, edited by David Levi-Faur (Edward Elgar, 2011), at 514. The new 
governance debate is very extensive and relevant with regard to different arenas (e.g. good governance and the 
‘reform’ of the European environmental governance): COM(2001) 428, supra, note 21. See also Melanie Smith, 
Centralized Enforcement, Legitimacy and Good Governance in the EU (Routledge, 2010), at 64-67; Kingston, 
supra, note 19, at 7-13; Andrea Lenschow, ‘New Regulatory Approaches in “Greening” EU Policies’, 8(1) 
European Law Journal (2002), at 19-20; and as regards policy-instrument selection, see Andrew Jordan et al., 
‘Governing with multiple policy instruments’, in Environmental Policy in the EU: Actors, Institutions and 
Processes, edited by Andrew Jordan and Camilla Adelle (Earthscan, 2013), at 313-316. 
44 Eberlein and Kerwer, supra, note 18, at 122. 
45 The term ‘economic operator’ is not defined in the Directive. See Communication from the Commission on 
the Practical Implementation of the EU Biofuel and Bioliquids Sustainability Scheme and on Accounting Rules 
for Biofuels, 2010/C 160/02, 19 July 2010, OJ 2010 C160/8, at 9, explains that it is the member states’ task 
define which ‘economic operators’ need to submit the information concerned. 
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nineteen recognized schemes. Voluntary certification schemes are non-
state, privately operated compliance-and-control systems certifying the 
sustainability of biofuels. A ‘scheme’ may be developed especially to 
verify the sustainability criteria, 46  or certification may be one of the 
services offered by an (often multinational) company.47 Lastly, Article 
18(4) provides that bilateral or multilateral agreements with third 
countries containing provisions on the sustainability criteria in line with 
the Renewable Energy Directive may also be used by economic operators 
to show compliance with the sustainability requirements. Such 
agreements for verifying biofuels do not yet exist. 
Besides ‘measures to ensure’, which requires the relevant 
information to be submitted, Article 18(3) lays down only a few 
peremptory requirements as to the verification of compliance. Member 
states are to require economic operators to arrange for ‘an adequate 
standard of independent auditing’ of the information submitted, and to 
provide evidence thereof. Such auditing must verify that the systems used 
by economic operators are ‘accurate, reliable and protected against fraud’. 
The verification process should evaluate the frequency and methodology 
of sampling48 and the robustness of the data provided by the economic 
operator. To meet these technical and administrative requirements, the 
public sector has delegated the verification functions to private auditors. 
This delegation takes place in the context of the voluntary certification 
schemes under which the Commission delegates authority to the private 
certification schemes; and the schemes sub-delegate verification functions 
to private verifiers.49 Delegation to private verifiers could also take place 
within national verification systems. For example, in the Finnish national 
system, the relevant public authority (the Energy Authority) has explicitly 
delegated the verification function to private verifiers.50 Private verifiers 
hold the key role in assessing the accuracy and relevance of the 
sustainability information provided by economic operators. 
                                                     
46  See, for example, the HVO Renewable Diesel Scheme for Verification of Compliance with the RED 
sustainability criteria for biofuels by Neste Oil. All recognized schemes are available at 
<http://ec.europa.eu/energy/renewables/biofuels/sustainability_schemes_en.htm>. 
47 See, for example, International Sustainability and Carbon Certification (ISCC). 
48 Article 18(1) requires economic operators to use a mass balance system. This provides the method by which 
a connection is made between information or claims concerning raw materials or intermediate products and 
claims concerning final products. Communication from the Commission on Voluntary Schemes and Default 
Values in the EU Biofuels and Bioliquids Sustainability Scheme, 2010/C 160/01, 19 July 2010, OJ 2010 
C160/1, at 5. 
49 Jolene Lin, ‘Governing Biofuels: A Principal-Agent Analysis of the European Union Biofuels Certification 
Regime and the Clean Development Mechanism’, 24(1) Journal of Environmental Law (2012), at 50-62. 
50 The Finnish Act on Sustainability of Biofuels and Bioliquids (393/2013), Articles 28-29. See also Seita 
Romppanen, ‘The Role and Relevance of Private Actors in EU Biofuel Governance’, 22(3) Review of 
European Community and International Environmental Law (2013), at 248-250. 
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In the EU biofuel context, reliance on private expertise for 
verification is justified from an efficiency perspective. The following 
section elaborates on the aspect of efficiency as well on what such resort 
to greater effectiveness means in terms of legitimacy. 
 
2.3. A trade-off between effectiveness and legitimacy? 
 
As Trubek and Trubek note, there are many reasons for the emergence of 
new governance.51 One of the most obvious is the performance challenges 
posed to traditional regulation. Regulators need more effective 
mechanisms to be able to deliver the expected outcome, as described in 
the section above. 52  Leino finds that the need to achieve greater 
effectiveness is a recognized trend within the EU: ‘During the last years 
the emphasis has been strongly on the need to guarantee efficiency as the 
overarching value of EU administration.’53 Eberlein and Kerwer suggest 
that the drive for greater effectiveness is visible in a European context: 
‘As such, the EU is increasingly confronted, like any other political 
system, with the double requirement of effectiveness and democratic 
legitimacy’.54 Thus legitimacy in the EU context has a common interface 
with a much wider discourse about, for example, the ‘legitimacy’ or 
‘democratic deficit’ of the EU. 55  However, in the context of new 
governance it is often stressed that the search for greater effectiveness 
could subsequently compromise the legitimacy of a given regulatory 
mechanism: ‘new governance innovations of questionable legitimacy will 
proceed because they promise results when more legitimate methods no 
longer do’.56  
Mehling notes that while it is quite widely accepted that the 
traditional regulatory approaches are not (alone) capable of responding to 
                                                     
51 David M. Trubek and Louise G. Trubek, ‘New Governance and Legal Regulation: Complementarity, Rivalry, 
and Transformation’ (University of Wisconsin Legal Studies Research Paper No. 1022, 2006). Available at 
SSRN <http://ssrn.com/abstract=908229>, at 4.  
52 See e.g. COM(2001) 428, supra, note 21, at 7-8. 
53 Päivi Leino, ‘Transparency, Participation and EU Institutional Practice: An Inquiry into the Limits of the 
“Widest Possible”’, European University Institute, Department of Law Working Papers, LAW 2014/03, at 3. 
See also Adrienne Héritier, ‘Composite democracy in Europe: The role of transparency and access to 
information, 10(5) Journal of European Public Policy (2003), at 20. 
54 Eberlein and Kerwer, supra, note 18, at 122. See also Sandra Eckert and Tanja Börzel, ‘Experimentalist 
governance: An introduction’, 6 Regulation and Governance (2012), at 375.  
55 Andreas Føllesdal, ‘Survey Article: The Legitimacy Deficits of the European Union’, 14(4) The Journal of 
Political Philosophy (2006), at 443-445. See also, Andrew Moravcsik, ‘In Defence of the “Democratic Deficit”: 
Reassessing Legitimacy in the European Union’, 40(4) Journal of Common Market Studies (2002), at 603-606; 
Giandomenico Majone, ‘Europe’s “Democratic Deficit”: The Question of Standards’, 4(1) European Law 
Journal (1998), at 28; and Andreas and Simon Hix, ‘Why There is a Democratic Deficit in the EU: A 
Response to Majone and Moravcsik’, European Governance Papers (EUROGOV) No. C-05-02, available at 
<http://edoc.vifapol.de/opus/volltexte/2011/2454/pdf/egp_connex_C_05_02.pdf>, at 7-10 
56 Charles F. Sabel and William H. Simon, ‘Epilogue’, in Law and New Governance in the EU and the US, 
edited by Gráinne de Búrca and Joanne Scott (Hart, 2006), at 403. See also Kingston, supra, note 19, at 14. 
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the climate and energy challenge, the speedy evolution of new 
governance mechanisms – such as those contained in the Renewable 
Energy Directive – have shortcomings of their own. He goes on to say 
that these shortcomings go all the way to the systemic tensions within the 
overall constitution of the legal system, and result in particular internal 
and external conflicts.57 
EU biofuel governance takes place ‘in the shadow of 
hierarchy’, a phrase that refers to an aspect of new governance requiring 
the prior involvement of a legislative authority but allowing the private 
actor de facto to put sustainability requirements into practice. 58  This 
means that the EU lays down legally binding objectives for sustainable 
biofuels in the Renewable Energy Directive, which are subsequently 
implemented in national legislation, but calls for a particular mix of 
public and private action to achieve their practical implementation 
through delegation. Furthermore, to ensure the credibility and 
appropriateness of the regulatory functions, responsibility for the central 
supervisory and enforcement tasks remains, as usual, with the legislative 
authority. 
This form of delegation reflects the use of new governance 
mechanisms aimed at strengthening the effectiveness and legitimacy of 
the EU’s governance in general.59 Delegating verification functions to the 
schemes and subsequently to verifiers, or directly to verifiers in the 
context of particular member states, may be understood not only as 
implementation, but also as a ‘co-regulatory’ regulatory mechanism. The 
2001 White Paper on European Governance defines co-regulation as a 
regulatory technique whereby the binding legislative action of the EU 
institutions is combined with implementing actions by private actors in 
the field, tapping into their practical expertise to achieve greater 
effectiveness. 60  Co-regulation is a pro-active regulatory tool that 
presupposes a particular type of interaction between the public (the EU 
and member states) and the private sector (the verifiers).61 In the context 
of EU biofuel and private governance, the verification of compliance 
combines binding regulatory action with delegation, by law, of some of 
the regulatory functions to private verifiers.62 Verbruggen explains that ‘If 
co-regulation in the EU context is understood primarily as an 
                                                     
57  Michael Mehling, ‘Implementing Climate Governance: Instrument Choice and Interaction’, in Climate 
Change and the Law, edited by Erkki Hollo, Kati Kulovesi, and Michael Mehling (Springer, 2013), at 11-12. 
58 Tanja Börzel, ‘European Governance: Negotiation and Competition in the Shadow of Hierarchy’, 48(2) 
Journal of Common Market Studies (2010), at 192-193. 
59 COM(2001) 428, supra, note 21, at 10. 
60 Ibid., at 21. See also Romppanen, supra, note 50, at 350-352. 
61 Lena Partzsch, ‘The legitimacy of biofuel certification’, 28(3) Agriculture and Human Values (2011), at 416. 
62 Romppanen, supra, note 50, at 350-352. 
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implementation mechanism, it is difficult to imagine how co-regulation 
can raise any question of legitimacy’.63 Thus, the act of delegation would 
de facto legitimize verifiers’ authority – especially if the aim of 
harnessing a new regulatory mechanism was to enhance the legitimacy of 
EU governance. 
This article challenges these views. Legitimacy is not 
‘simply transferable’ from the public to the private sphere, because only 
public actors have the authority to prescribe the behaviour of others.64 
Thus the conflict remains. In the context of the EU biofuel policy, the 
constant push and pull of divergent objectives – the need to mitigate the 
effects of climate change as against the need to achieve the economic 
objective of establishing a biofuel industry 65  – has given rise to an 
incoherent implementation framework. This framework is flawed both 
substantively and in terms of process, thus creating specific effectiveness 
and legitimacy challenges. Therefore, the EU’s process for ensuring that 
the biofuels measured against the 10 per cent target meet the 
sustainability criteria requires a revised approach on legitimacy.66 The 
following section will suggest such an approach. 
 
4. Legitimate process, effective outcome?  
 
This section aims to demonstrate how particular legitimacy concerns 
related both to process (input) and substance (output) materialize in the 
context of implementing the sustainability requirements for biofuels. In 
essence, this section argues that the implementation framework for the 
EU’s biofuel governance suffers from particular process-related 
shortcomings which make the scheme less than ideal in terms of input 
legitimacy. This may consequently impair credibility of the substantive 
outcome (output legitimacy) that should be able to guarantee that only 
sustainable biofuels are held up to the mandatory 10 per cent target.67 
 However, it is possible to improve the credibility and effectiveness 
of the EU biofuel regime by paying attention to the EU’s process for 
                                                     
63 Paul Verbruggen, ‘Does Co-regulation Strengthen EU Legitimacy?’, 15(4) European Law Journal (2009), at 
430. 
64 Partzsch, supra, note 61, at 416. 
65 See also Elin Lerum Boasson and Jørgen Wettestad, EU Climate Policy: Industry, Policy Interaction and 
External Environment (Ashgate, 2013), at 79-82.  
66 Ibid., at 416-417. See also Frank Biermann and Philipp Pattberg, ‘Conclusions’, in Global Environmental 
Governance Reconsidered (MIT Press, 2012), at 275. See also Jolene Lin, ‘Transnational Environmental Law 
in Action: the European Union’s Sustainable Biofuels Experiment’ (University of Hong Kong Faculty of Law 
Research Paper No. 2013/034). Available at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2305904>, at 
22.  
67 Scharpf, supra, note 23, at 6. Particularly on biofuels, see Partzsch, supra, note 61 at 417, and Paul Upham et 
al., ‘Governance and legitimacy aspects of the UK biofuel carbon and sustainability reporting system’, 39 
Energy Policy (2011), at 2675.  
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ensuring that the biofuels measured against the 10 per cent target are in 
compliance with the sustainability criteria in the Renewable Energy 
Directive. This would also improve the legitimacy of the regime, since 
effectiveness and legitimacy are part of the same mechanism, as discussed 
above.68Against this background, the following analysis considers three 
challenges to the process, related to: (1) the credibility and transparency 
of the verification process; (2) the role of private verifiers; (3) the general 
coherence of the regulatory framework. 
 
4.1. Input legitimacy in the EU’s biofuel regime  
 
4.1.1. Credibility and transparency of the verification process  
 
The first process-related concern discussed here relates to the credibility 
and transparency of the verification process particularly in the context of 
voluntary certification schemes recognized by the European Commission. 
As such, the Directive encourages the development of voluntary 
certification schemes.69 In addition, the voluntary certification schemes 
are explicitly elaborated further in the Communication from the 
Commission on Voluntary Schemes and Default Values.70  
Verification of compliance determines whether the biofuels 
assessed against the EU 10 per cent target are sustainable by reference to 
the requirements laid down in the Renewable Energy Directive. As 
explained above, due to the shortcomings inherent in the problem-solving 
capacity of traditional regulation, a public authority makes use of 
governance mechanisms provided by private actors. In this regard, 
‘mechanism’ refers to the verification process described above. In 
practice, the process of verification of compliance – the key method for 
compliance under the Directive – rests strongly upon a private actor’s 
performance in two specific contexts. First, in the context of voluntary 
certification schemes as the schemes per se are privately operated 
businesses. Second, in the context of external verification that is required 
both within the schemes and within the so-called ‘national systems’. 
Verifiers are also private business actors. 
The credibility concerns discussed in this subsection relate 
especially to the assessment conducted by the Commission to recognize 
the voluntary certification schemes for verification purposes. This 
assessment should evaluate whether the scheme in question fulfils the 
relevant sustainability requirements. Article 18(4) provides the legal basis 
                                                     
68 Vihma and Kulovesi, supra, note 22, at 3. 
69 Recital 74 of the Renewable Energy Directive. 
70 2010/C 160/01, supra, note 48. 
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for the Commission’s competence to recognize voluntary certification 
schemes and to delegate verification functions. The Commission may 
decide that voluntary national or international schemes setting standards 
for the production of biomass products hold accurate data for verification 
purposes. For the sustainability criteria to be effective, and thus produce 
the expected output, they need to be consistently and precisely transposed 
through to the voluntary certification schemes. Decisions on recognition 
of the schemes are adopted in accordance with an advisory procedure laid 
down in Articles 18(6) and 25(3) of the Renewable Energy Directive. In 
the recognition process, the sustainability criteria are used as a benchmark 
against which the standards set by a voluntary certification scheme are 
evaluated.71  
The recognition process should ensure that only schemes 
that meet the Commission’s requirements will be accepted. This draws 
attention to the need for the recognition process to achieve appropriate 
standards of accuracy. The criteria against which the Commission 
conducts the recognition process are not sufficiently precise. Article 18(5) 
of the Renewable Energy Directive provides that only schemes fulfilling 
the ‘adequate standards of reliability, transparency and independent 
auditing’ can be recognized. The Directive does not harmonize these 
requirements or define what these ‘adequate standards’ are in any detail. 
The Communication from the Commission on Voluntary Schemes and 
Default Values is descriptive and merely states how the Commission 
intends to proceed when carrying out its assessment and recognition of 
the schemes, and makes recommendations as to verifiers’ qualifications. 
72 The regulatory framework leaves the Commission with ample room for 
discretion. At present, the recognition process does not provide 
information on the actual standards against which the voluntary 
certification schemes are assessed before their recognition. As 
certification under any of the nineteen schemes grants exactly the same 
advantages to the economic operators, the mechanisms and preconditions 
for recognition should be precise and transparent to ensure uniformity 
between the schemes.73 Without meeting these criteria, the stringency of 
the recognition process cannot be evaluated, and it is accordingly 
impossible to evaluate whether all the schemes offer sufficient coverage 
of the sustainability requirements. 
                                                     
71 ‘The meta-standard approach’, on which see Jolene Lin, ‘The Environmental Regulation of Biofuels: Limits 
of the Meta-standard Approach’, 5(1) Carbon and Climate Law Review (2011), at 39.  
72 2010/C 160/01, supra, note 48. 
73 Giuseppe Nastasi, ‘Achieving credible EU-wide verification of biofuel sustainability’, ClientEarth, Climate 
and forests publications, 12 November 2013, available at <http://www.clientearth.org>, at 4. 
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Second, and most crucially, there is no possibility for public 
scrutiny of the recognition process as such.74 Transparency and access to 
information are the fundamental principles of EU administrative law and 
are also key components of democratic legitimation.75 In the context of 
EU law, transparency and openness are regarded as the guarantees of 
legitimacy, effectiveness, and accountability.76 Apropos of transparency 
and governance, Leino states that ‘by being transparent, EU institutions in 
fact help to buttress their own legitimacy and serve a democratic 
function’. 77  Procedural rights, particularly in environmental decision-
making, are also core values of European environmental law.78 However, 
as Krämer notes, EU institutions are not yet fully prepared for openness 
and transparency.79 He observes that: ‘How easy or difficult transparency 
is to manage in practice is also affected by how the institutions organise 
themselves’. 80  Notions relating to transparency and the assessment 
procedure for the recognition of the voluntary schemes clearly mirror 
these process-related effectiveness and legitimacy concerns. The points 
made here relate particularly to the issue of access to information in 
environmental matters. To avoid doubt, it should be stated that EU law 
does not provide for a general right of participation.81 
Third, other challenges also diminish the credibility of the 
assessment procedure for the schemes. The process of recognition is very 
slow and it is unclear how the possible shortcomings within the schemes 
are taken into account. It is also unclear how the Commission supervises 
the schemes. In summary, the process-related concerns outlined above (i.e. 
the lack of uniform requirements for recognition of the schemes and the 
                                                     
74 Ibid., at 2-3. See also 2010/C 160/01, supra, note 48, at 2-3. See, in detail, Seita Romppanen, ‘The EU’s 
Biofuels: Certified as Sustainable?’ 3 A Journal of Renewable Energy Law and Policy (2012), at 180-183. 
75 Leino, supra, note 53, at 814-815. 
76 See Recital 2 of Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 
2001 Regarding Public Access to European Parliament, Council and Commission Documents, 31 May 2001, 
OJ 2001, L 145/43. 
77 Leino, supra, note 53, at 21. 
78 See Article 1 (right of access to environmental information held by or for public authorities) of Directive 
2003/4/EC of the European Parliament and of the Council of 28 January 2003 on Public Access to 
Environmental Information and Repealing Council Directive 90/313/EEC,14 February 2003, OJ 2003, L 41/26. 
See also discussion from Ludwig Krämer, EU Environmental Law (7th ed., Sweet and Maxwell, 2012), at 134-
135.  
79 Ibid., at 437 and Leino, supra, note 53, at 20. Also in the biofuels context, see case T-278/11, ClientEarth 
and Others v. Commission, and cases T-120/10 and T-449/10, ClientEarth and Others v. Commission. 
Essentially, these cases were about non-governmental organizations applying to the Commission for access to 
documents concerning biofuels. The Commission granted only partial access to the documents and did not give 
grounds for its refusal to grant full access. 
80 Leino, supra, note 53, at 21. 
81 Krämer, supra, note 78, at 140-142. See also Article 1 and Article 2(1)(e) (plans and programmes) of 
Regulation (EC) No. 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the 
Application of the Provisions of the Aarhus Convention on Access to Information, Public Participation in 
Decision-Making and Access to Justice in Environmental Matters to Community Institutions and Bodies, 25 
September 2009, OJ 2009, L 264/13. 
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lack of transparency) raise concerns as to the credibility of the central 
implementing instrument. Given the elevated role of the schemes, 
together with the fact that the recognized schemes are authorized to 
enforce binding EU law, the criteria prerequisites of input legitimacy are 
not fully met in relation to the verification process. This, again, severely 
diminishes both the effectiveness and the legitimacy of the 
implementation framework.  
 
4.1.2 Uniform requirements for verifiers?  
 
The second process-related credibility concern is the uniformity of the 
requirements for verifiers. The credibility of verification depends on the 
competence and independence of private verification bodies and their 
personnel. 82  What is required of verifiers for them to be considered 
sufficiently capable of carrying out the verification function delegated to 
them? In order to ensure consistent application of the sustainability 
criteria, all verifiers verifying biofuels both within the voluntary 
certification schemes and in national systems need to be able to fulfil the 
same conditions. As noted above, Article 18(3) of the Renewable Energy 
Directive requires EU member states to ensure that information submitted 
by economic operators to demonstrate the sustainability of a biofuel must 
be subject to independent auditing (verification) at an adequate standard. 
 The two relevant Commission Communications lay down 
further guidance on the requirements for verification for verifiers in the 
context of voluntary certification schemes. However, these ‘requirements’ 
are non-binding and are loosely framed.83 First, verification should be 
external (i.e. that it is not performed by the economic operator or the 
scheme itself).84 Second, verifiers must be independent of the activity 
being verified and must have no conflict of interest. Third, the verifier 
should possess both ‘appropriate’ generic and specific expertise for 
performing audits related to the specific criteria of the scheme. When the 
schemes apply for recognition, they should demonstrate how they will 
meet these requirements.85 The Communication from the Commission on 
Voluntary Schemes and Default Values gives examples of the ways in 
which this may be done, for instance, by means of rules providing that 
only verifiers with relevant ISO standards in place may audit for that 
scheme. 86  The Communication from the Commission on Voluntary 
                                                     
82 See also Nastasi, supra, note 73, at 5. 
83 See 2010/C 160/02, supra, note 45 and 2010/C 160/01, supra, note 48. 
84 2010/C 160/01, supra, note 48, at 3-4. 
85 Ibid. 
86 Ibid., at 4. 
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Schemes and Default Values also states that ‘It is preferable but not 
essential that auditors should, whenever possible and where appropriate, 
be accredited for the kind of auditing tasks they are to undertake’.87 
  These are recommendations in a non-binding instrument. Member 
states are merely ‘invited to draw on the requirements’ in relation to the 
adequate standard of verification.88  Therefore, it is not surprising that 
member states’ practices vary in this regard. An analysis conducted for 
the Commission of the Renewable Energy Directive’s implementation in 
the EU member states89 shows that only around half of the states require 
verifiers to meet certain standards or criteria. States refer, for example, to 
ISO or to the European Committee for Standardization (CEN) standards, 
or to national accreditation processes. In Finland, verification is regarded 
as being of central importance within the process of verification of 
compliance. The role and functions of verifiers are explained in the 
Finnish Act on Sustainability of Biofuels and Bioliquids.90 In addition, 
the relevant Finnish authority has produced extensive, non-binding (but in 
practical terms very precise) guidance for verifiers which supplements the 
complex regulatory framework.91  
The Finnish national system invests private verifiers with 
the authority to carry out administrative tasks for verification purposes. 
The legal basis for delegating such authority can be found in the Finnish 
Constitution,92 which specifies that public administrative duties can be 
delegated to non-public authorities only by an act of parliament or by 
virtue of such an act, if the delegation is ‘necessary for the appropriate 
performance of the task and if basic rights and liberties, legal remedies 
and other requirements of good governance are not endangered’. Both the 
efficiency premise (the appropriate performance of the task) as well as the 
premise of safeguarding the ‘requirements of good governance’ need to 
be met for the delegation to be legitimate. It follows from this that the 
verifiers are bound by a range of administrative laws,93 as required by the 
Finnish Act on Sustainability of Biofuels and Bioliquids. 94  Before 
accepting any verification functions in the context of that Act, the 
verifiers need to seek approval from the Energy Authority. Furthermore, 
the Act provides that a precondition for the verifier’s approval is that 
                                                     
87 Ibid. 
88 2010/C 160/02, supra, note 45, at 9. 
89 Daan Peters et al., Analysis of Member State RED implementation, Final Report by ECOFYS and IEEP, 13 
December 2012. Available at 
<http://ec.europa.eu/energy/renewables/studies/doc/2013_task2_red_implementation.pdf>, at 41. 
90 The Finnish Act on Sustainability of Biofuels and Bioliquids, supra, note 50. 
91 Guidance for the Verifiers, Finnish Energy Authority 2013. 
92 Suomen perustuslaki (731/1999) (Constitution of Finland), Article 124. 
93 Such as the Hallintolaki (434/2003) (Finnish Administrative Procedure Act). 
94 Article 29 of the The Finnish Act on Sustainability of Biofuels and Bioliquids, supra, note 50. 
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verifiers are accredited by the relevant Finnish accreditation service.95 
Such accreditation includes continuous supervision by the accreditation 
body. In addition, verifiers are supervised by the relevant national 
authority. A verifier’s general competence is based on this accreditation, 
including the supervision. Accreditation is thus an important component 
used with the Finnish system to ensure the legitimacy of private verifiers.  
Other EU member states have also produced guidance for 
their operators in order to clarify the requirements for biofuel 
sustainability and the verification process. For example, the UK has 
published extensive guidance 96  on its Renewable Transport Fuels 
Obligation (RTFO) 97  in order to help operators comply with the 
requirements of the regulatory framework. In Sweden, the relevant 
authority has issued binding guidance in the form of a governmental 
order. 98  In Germany, very extensive guidelines on the practical 
application of the regulatory framework have been issued.99  Although 
there is nothing new in governments issuing guidance that clarifies the 
law, the role of such guidance is of note in the EU biofuel context, 
especially since the regulatory ‘foundations’ (i.e. the poorly harmonized 
requirements for operators) are weak. While such guidance perhaps helps 
to clarify the regulatory framework within each given national system, it 
may also contribute to the divergence between the different member 
states on the details of the process. The ways in which sustainability may 
be demonstrated could consequently vary greatly. 
Furthermore, it is not entirely clear what the Commission 
requires of verifiers working within the voluntary certification schemes, 
because, as discussed above, the Commission’s own process for 
recognition lacks clarity and transparency. However it seems that some 
schemes require their verifiers to be accredited. 100  Having in place 
requirements for verifiers is considered a ‘key element for the 
effectiveness of the sustainability system, given the important role of 
verifiers in assessing the accuracy and appropriateness of the 
sustainability data provided by economic operators’. 101  This is 
particularly important for verifiers that are first and foremost business 
                                                     
95 Ibid., Article 27. 
96 See further <www.gov.uk/government/publications/rtfo-guidance>. 
97 The Renewable Transport Fuel Obligations Order 2007, No. 3072. 
98  Staten energimyndighets föreskrifter om hållbarhetskriterier för biodrivmedel och flytande biobränslen 
(STEMFS 2011:2). 
99  See further the guidelines at 
<http://www.ble.de/EN/02_Control/05_SustainableBiomassProduction/01_InformationMaterials/Information
Materials.html?nn=2448332>. 
100  See e.g. ISCC (International Sustainability and Carbon Certification), Requirements on Certification 
Bodies (ISCC, 2011). Available at <www.iscc-
system.org/uploads/media/ISCC_EU_251_Requirements_on_Certification_Bodies_2.3_07.pdf>. 
101 Peters et al. 2012, supra, note 89, at 41. 
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actors (e.g. offering consultancy services for a company looking for 
advice on biofuel certification). It is of key importance that verifiers fulfil 
the criteria of externality, independence, and competence (as well as 
ensuring that the requirements are continuously fulfilled) given the need 
to ensure the legitimacy of private actors involved in verifying 
compliance with the EU’s sustainability criteria. 
To conclude, the current EU biofuels regime does not 
harmonize the requirements for verifiers. Consequently, no standards or 
comparable processes are available to evaluate whether these 
requirements are sufficiently met in the verification of compliance with 
the sustainability criteria. In the light of the desired outcome (biofuel 
sustainability calculated against the 10 per cent target), a verification 
framework which permits diverging interpretations of the key 
requirements is likely to give rise to concerns from an input-legitimacy 
perspective. Although this requirement of legal certainty may be fulfilled 
within a particular system for verifying sustainability, this does not hold if 
the regulatory framework as a whole is inconsistent – in other words, if 
individuals taking action under the EU’s biofuel regime cannot be sure 
whether the requirements imposed on them within their national system 
apply in a different system. If verifiers’ attributes are perceived 
differently in different regulatory contexts despite aiming towards the 
same objective, the overall regime will not be coherent or credible. EU 
law requires rules to be clear and precise so that ‘individuals may be able 
to ascertain unequivocally’ their rights and duties.102 If this is not the case, 
how is it possible to ensure that the criteria of externality, independence, 
and competence are sufficiently met by the verifiers in all 28 systems as 
well as by the verification schemes? Furthermore, how or against what 
practice is their expertise evaluated? 
 
4.1.3. Mutual recognition of national systems 
 
The final process-related challenge relates to the coherence of the 
regulatory framework. As discussed in the subsection above, the 
implementation measures required of EU member states, especially on 
verification, have not been comprehensively harmonized. The framework 
for harmonization methods was given in the form of a directive (the 
Renewable Energy Directive), which is a more flexible instrument than, 
for example, a regulation. In addition, the central concept of 
‘sustainability’ is not defined in this directive. Neither the Directive nor 
the two Communications given to help member states achieve consistent 
                                                     
102 Paul Craig, EU Administrative Law (Oxford University Press, 2012), at p. 549. 
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implementation of the Directive harmonize the national systems or 
elaborate further on the measures that the member states should take in 
order to implement the sustainable biofuels regime. In addition, the two 
Communications are descriptive and non-binding. On the other hand, the 
national opportunities as well as preferences for development of 
commercially viable renewable energies are very distinct, and an 
excessively tight implementation obligation would not have been 
appropriate.103 
Thus, in practice, the EU member states have implemented 
the sustainability criteria and arranged for their verification through their 
own national systems or, alternatively, enabled a system through which 
their economic operators refer to the voluntary certification schemes.104 
Notably, Article 18(7) of the Renewable Energy Directive requires that if 
an economic operator provides proof of compliance with the 
sustainability criteria in accordance with a voluntary certification scheme, 
the state in question cannot require the operator to provide further 
evidence of compliance. The voluntary certification schemes can provide 
the operator with EU-wide certification and therefore also EU-wide 
verification. It follows that member states can allow the use of voluntary 
schemes, or they can have a national system in place in addition to the 
voluntary schemes. When this loosely defined but mandatory legal 
framework allowing for wide discretion is inserted into national 
environmental and energy policy contexts, the outcome translates into 28 
very differing approaches to sustainability criteria and verification. 
The principle of mutual recognition does not currently apply 
amongst the member states’ national systems. This is problematic because 
Articles 17 to 19 of the Renewable Energy Directive, which cover the 
sustainability scheme for biofuels, were adopted under Article 114 
(formerly Article 95) of the TFEU, which refers to the single market. The 
Directive has thus a dual legal basis, derived from both Article 114 and 
Article 192 (environment). Article 114 enables the adoption of 
harmonizing legislation to overcome barriers to trade between the 
member states. Given that mutual recognition is one of the basic 
principles relating to the harmonization of the EU’s internal market, and 
given the selection of Article 114 as the legal basis for the sustainability 
criteria to be fully harmonized, the current status on the mutual 
recognition of claims goes against the principles that underpin the internal 
market. 
                                                     
103 The Proposal for a Directive of the European Parliament and of the Council on the Promotion of the Use of 
Energy from Renewable Sources, COM(2008) 19, at 9. Kingston, supra, note 14, at 972. 
104 Peters et al. 2012, at 9. 
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 In general, member states have claimed that the main reason for 
the absence of mutual recognition is distrust and uncertainty over the 
applied standards, the quality of verification, and whether the verification 
complies with the requirements of the Renewable Energy Directive. The 
current status of mutual recognition is thus unclear, and some member 
states have – unofficially – stated that they will refuse to recognize 
biofuels verified through other national systems. This does not serve the 
objective laid down in the Renewable Energy Directive. Therefore it is 
rather surprising that the EU has not taken any measures to clarify the 
conditions of mutual recognition in the EU biofuel regime. 
It could be argued that voluntary schemes have a significant 
advantage over member-state systems due to the fact that their certificates 
of compliance are automatically and mandatorily recognized throughout 
the EU. Although the voluntary schemes deliver EU-wide application, 
they may also be a more costly and rigid alternative. On the other hand, 
the national systems can better adapt to national circumstances, especially 
in member states with domestic biofuel production. National systems may 
also offer better tools for legitimacy. Yet it is too early to evaluate how 
economic operators will choose their verification method. It is likely that 
this decision will be made on the basis of issues such as the product itself 
and the targeted market area. 
These viewpoints inevitably raise concerns as to the overall 
coherence of the general implementation framework. The verification 
framework is complex and potentially overwhelming, particularly when 
viewed from the operators’ point of view. The existence of multiple 
systems through which the sustainability criteria can be verified, the 
unclear status as regards the mutual recognition of claims, and the 
resulting lack of coherence among the different systems increase input-
legitimacy concerns, particularly as regards the implementation 
framework and verification of compliance. 
 
4.2. Evaluation of output challenges 
 
In the EU biofuel context, input legitimacy should be derived from the 
process of verifying compliance with sustainability criteria, as discussed 
above. Consequently, output legitimacy should be derived from effective 
performance delivery; that is, the outcome of the process should be 
sustainable biofuels for the European market. It is of central importance 
that effective performance delivery means that only sustainable biofuels 
are measured against the 10 per cent target for renewables in transport. 
Reliance on private actors, as in the context of verification, is commonly 
seen as appropriate if the the desired policy outcome is more likely to be 
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achieved by harnessing private expertise and professional abilities.105 As 
Bodansky notes, there has been an increasing effort to move politically 
sensitive issues out of the political arena and into the sphere of private 
governance, which is regarded as appropriate given the expertise and 
effectiveness it offers.106 When viewed in the narrow context of the EU 
biofuel regime, the persistent uncertainties surrounding the EU biofuel 
policy and the challenging interfaces with other policy issues, such as 
energy security, agricultural policy, food security, and the 
decarbonization of the transport sector, make biofuels a textbook example 
of a politically sensitive issue. 
Private governance is perhaps more easily legitimated by 
applying a problem-solving approach that underlines the role of private 
expertise and effectiveness. This is a fairly plausible claim to be made in 
the context of the EU biofuel implementation framework. Professional 
competence is a key characteristic of verifiers. The EU Communication 
on voluntary certification schemes recommends that verifiers should 
possess both the generic and appropriate specific skills required to 
conduct the verification.107 In the Finnish context briefly described above, 
public functions may be delegated to private actors on the basis of two 
criteria: effectiveness, and the idea that the principles of good 
administration cannot be put at risk.108 
However, as noted above, the implementation framework 
established for EU biofuels should guarantee both input and output 
legitimacy. Input legitimacy is ‘conceptually prior’, but output legitimacy 
complements input legitimacy.109 What is accepted as legitimate often 
reflects beliefs on what is normatively justified.110 The output-legitimacy 
approach aims to ensure that the outcome of a particular scheme is 
justifiable. Kuokkanen takes the view that input legitimacy in the 
problem-solving approach is assessed on the basis of how a specific 
process (here, the verification of compliance) is constructed so that it can 
contribute to actual problem-solving. The outcome of the process and the 
way in which it addresses the problem represents, in his view, output 
legitimacy. In an approach that emphasizes the problem-solving capacity 
of a particular regulatory framework, such as that established for biofuels, 
input legitimacy should be constructed so that it actually contributes to 
                                                     
105  Andreas Føllesdal, ‘The Legitimacy Challenges for New Modes of Governance: Trustworthy 
Responsiveness’, 46(1) Government and Opposition (2011), at 82. 
106 Bodansky, supra, note 24, at 711. 
107 2010/C 160/01, supra, note 48, at 3. 
108 Constitution of Finland, Article 124, supra, note 92. 
109 Bodansky, supra, note 24, at 709, and Verbruggen, supra, note 63, at 432. 
110 Bodansky, supra, note 24, at 709. 
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the achievement of the desired outcome. 111  Input legitimacy can thus 
improve output legitimacy, but also highlights the role played by the 
expertise of the actors in the scheme.112  
The expertise possessed by private governance in the form 
of voluntary certification schemes and private verification is a crucial 
resource within the implementation framework for EU biofuels. The gap 
between public authority and private action should be bridged through a 
credible regulatory framework. Furthermore, enhanced discourse and 
collaboration could serve as the facilitators for a genuinely coherent EU 
biofuels regime. 
  
5. Conclusion 
 
Through its biofuel regime, the EU offers a key example of how to 
integrate climate change and energy concerns. However, the future of its 
renewables policy is impaired by persistent uncertainty, and the EU 
biofuel regime thus comes to reflect the complexity of climate change, 
energy, and environment governance. 
Private verifiers play a key role in the EU’s biofuel 
governance due to their crucial importance in verifying that biofuels 
comply with sustainability criteria. Given the heavy reliance on private 
actors, the EU’s biofuel governance encounters legitimacy challenges 
such as those discussed in this paper.113  In view of the controversies 
surrounding biofuels, the EU biofuel target can only be seen as legitimate 
if sustainable production and consumption of biofuels follows from it.  
 As discussed in this article, in the context of the EU biofuel 
regime, it is not possible to guarantee output legitimacy if the 
requirements of input legitimacy are not met. The EU biofuel regime 
suffers from the challenges of input legitimacy in three specific contexts. 
First, the credibility and transparency of the verification process reduces 
the legitimacy of the central implementation mechanism (i.e. the 
voluntary certification schemes). Second, the fact that the EU has fully 
harmonized neither the ‘measures’ relating to the implementation of the 
requirements of verification in national contexts nor the requirements for 
verifiers has led to an overly complex regulatory framework, opening it 
up to diverging interpretations. This makes the various systems in place 
incomparable and heterogeneous even though they are fundamentally 
geared towards the same objective. This lack of uniformity and 
                                                     
111 Tuomas Kuokkanen, ‘Legitimacy in International Environmental Law’, in International Environmental 
Law-making and Diplomacy Review 2008, edited by Ed Couzens and Tuula Honkonen (Saarijärvi, 2009), at 9. 
112 Ibid., at 8. 
113 Ibid., at 431. See also Scott and Trubek, supra, note 20, at 17. 
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inconsistency further weakens both the effectiveness and legitimacy of 
the EU biofuel regime. Thirdly, as the principle of mutual recognition 
does not currently apply within the biofuel regime, the credibility of the 
general regulatory framework is reduced because of the existence of 
multiple systems and the lack of coherence among different compliance 
systems. 
It should be noted in passing that in the context of the EU 
ETS, the rules controlling the conduct of verifiers are substantially more 
rigorous and exact. In 2012, the Commission passed Regulation 600/2012 
(‘Regulation’)114 on the accreditation and verification of GHG emission 
reports. The Regulation lays down common rules for the verification of 
reports submitted under the EU ETS, as well as provisions for the 
accreditation and supervision of verifiers (Article 1 of the Regulation). 
The Regulation contains a detailed set of rules both on the verification 
activity as such (in its Chapter II) and on the requirements for the verifiers 
(Chapter III). In addition, the Regulation contains specific rules on mutual 
recognition (Article 66 of the Regulation). For example, the Regulation 
states that ‘To avoid entanglement between the role of the competent 
authority and the verifier, the responsibilities of a verifier when carrying 
out verification should be clearly defined’, and that ‘In the pursuit of a 
high-quality level of verification activities, harmonised rules should be 
developed for a preliminary assessment to determine whether a verifier is 
competent, independent and impartial to carry out the requested 
verification activities in accordance with the rules and principles’.115 A 
similar set of harmonized and tangible rules on the context of EU biofuel 
regime would greatly clarify the current blurred legal state of verification 
of compliance with the EU rules on biofuel sustainability.  
The article has sought to present policy-relevant ideas. The 
EU should clarify what it aims to achieve through the biofuel regime, 
especially in terms of its future policies. The EU biofuel policy is affected 
by uncertainty over the future of the internal market for biofuels if the 
mandatory targets are removed. Despite these developments, the EU 
should explicitly lay down the mandatory conditions for sustainable 
biofuel production and use in Europe. In this context, the process-related 
requirements securing these mandatory conditions should be 
appropriately harmonized for greater credibility and coherence. The EU’s 
biofuel regime should be capable of guaranteeing a coherent process that 
                                                     
114 Commission Regulation (EU) No. 600/2012 of 21 June 2012 on the verification of greenhouse gas emission 
reports and tonne-kilometre reports and the accreditation of verifiers pursuant to Directive 2003/87/EC of the 
European Parliament and of the Council, 12 July 2012, OJ 2012, L 181/1.  
115 Recitals 9 and 10 of the Regulation.  
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produces sustainable biofuels and gives biofuel operators the benefit of 
policy stability.  
This article has discussed legitimacy in a distinct new 
governance framework. As a final suggestion, the legitimacy of the EU 
biofuel regime could be further strengthened by tapping into the 
possibilities offered by the specific new governance nexus at hand. As 
this article has demonstrated, the EU biofuel regime incorporates the 
expertise of private actors by setting mandatory rules, but entrusting the 
private actors with the verification of compliance. This type of regulatory 
regime can be seen as informal, as it emphasizes collaborative action 
between the different actors. Such collaboration is already taking place, 
for example, in the form of the guidance issued by EU member states in 
national contexts to clarify the complex regulatory regime. Overall, 
research on biofuel legitimacy in a European biofuel context has also 
found that collaborative action among the relevant actors could facilitate 
greater legitimacy. 116  Thus, a genuine two-way collaborative action 
would enable greater discourse and transparency between public 
authorities and private actors, and thus contribute towards the 
establishment of credible, effective and legitimate biofuels governance. 
 
                                                     
116 Upham et al., supra, note 67, at 2677. 
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Abstract
The eu regulatory framework for sustainable biofuels is an example of today’s dynamic 
European climate and energy governance. The article demonstrates that there are, how-
ever, particular internal controversies that continue to undermine the overall credibility 
of the eu biofuel regime, as well as the effectiveness and legitimacy of the scheme. In 
connection with the debate on new governance, the article explores the concepts of input 
and output legitimacy as regards the verification of compliance with biofuel sustainabil-
ity criteria. The article shows that if the procedural requirements to satisfy input legiti-
macy are not met, there is a risk that output legitimacy—the credibility of the substantive 
outcome—will also be diminished. By paying attention to the process and harmonizing 
the itemized process-related elements we can improve both the appropriate achievement 
of the substantive outcome as well as the legitimacy of eu biofuel governance.
Keywords
eu climate and energy governance – eu biofuels regime – input and output  legitimacy – 
private actors
1 Introduction
The ipcc Fifth Assessment Report concluded that in 2010 as much as 78 per 
cent of all emissions originated from the combustion of fossil fuels and 
from  other industry-related processes.1 Combating climate change requires 
1 ippc, Fifth Assessment Report, Summary for Policymakers, in Climate Change 2014: Mitigation 
of Climate Change. Contribution of Working Group III to the Fifth Assessment Report of the 
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Biofuels Regime
Biofuels are vital to the EU’s battle 
against climate change and in boosting 
its energy security. This work argues 
that the EU’s regulatory framework for 
biofuels has the potential to address 
both of these objectives, but only if it 
is carefully tailored and effectively 
implemented. The regulatory architecture 
in force endangers both the achievement 
of the underlying objectives and the 
legitimacy of the regime itself. The EU is 
now setting new targets beyond 2020 as 
well as revising the regulatory framework 
on biofuels. Debating the relevant issues 
along the lines of this work are of crucial 
importance to avoid replicating the flaws 
of the current system in the future.
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